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WE find it impossible, in our own mind, 
after a careful study of the circumstances, 
connected with the killing of Judge Terry by 
Deputy Marshal Nagle, to avoid the conclu- 
sion, that the act was unjustifiable, and with- 
out strict warrant of law. And in reaching 
such conclusion we do not, by any means, 
indorse the methods, or the character of the 
unfortunate victim of the shooting. His 
utter disregard, to put it mildly, of the 
proprieties and respect due to a court, his 
attempt to influence the action of such court 
by threats and intimidations, his domineering 
and bravado style of professional conduct, 
were thoroughly contemptible and merited 
the severest rebuke. That he should, for 
what he considered an unjust decision against 
him, make a personal issue with the judge of 
the court, and take upon himself to avenge 
his grievances, stamps him as a man, abso- 
lutely reckless of character, and without 
well defined ideas of right and wrong. We 
are, however, firmly impressed with the idea 
that his intention was simply to humiliate 
Justice Field by slapping his face. There is 
no evidence that he exhibited, or had on his 
person, any dangerous weapon, and looking 
at the matter from a strictly legal point of 
view, it does not seem that Justice Field was 
put in such danger of life, or serious injury, 
or had such reason to believe so as to justify 
the killing. A man who is attacked, may, in 
the excitement of the moment and having 
reason to think his life is imperilled, kill his 
assailant, and yet, asa matter of fact, such 
killing may be unnecessary. In other words 
it is hard for one placed in such a position to 
decide when it is necessary to shoot, and 
therefore, the law very wisely leaves the de- 
cision of such a question partly to the man 
attacked. But in the case, upon which we 
are commenting, the killing was done by a 
third party and without, as it seems to us, 
any sufficient reason to believe that Justice 
Field was in danger of life or limb. And we 
very much question, whether even an officer 
of the court, acting in defense of one of its 
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judges, not at the time engaged in judicial 
duties, possesses rights, privileges or immu- 
nities superior to those enjoyed by every one, 
in an affair of this kind. 


e > 





Tuat Justice Field is entitled to the sym- 
pathy of the community, and the hearty 
indorsement of the profession, all will admit. 
And the attempt to hold him in part respon- 
sible for the killing is without reason. 
Throughout this litigation, in which Terry 
and his wife have made a personal issue with 
him, the latter has conducted himself in a 
most becoming and admirable manner, even 
under provocations, that to weaker men, 
might seem to justify bolder action. But 
the Justice has pursued the even tenor of his 
way, in no manner indicating any feeling 
towards his enemy and has kept on in the 
official discharge of his duties, just as if 
nothing had happened or was likely to hap- 
pen, to lessen his dignity, or destroy his 
equanimity. We as cordially admire Justice 
Field, for his great exhibition of dignity and 
forbearance, as we condemn Terry for the 
conduct which even the supreme court of his 
own State, in declining to entertain a motion 
to adjourn as a mark of respect to his mem- 
ory, could not indorse or justify. 





TuE report of the proceedings of the eighth 
annual meeting, of the Arkansas State bar 
association, held in January, is well worth 
perusal. Our brethren in that portion of the 
country evince an eager and commendable 
desire to keep fully abreast of the times, in 
the improvement of the laws. The annual 
address was delivered by S. W. Williams, 
Esq., who portrayed in glowing language the 
history of the common law, and called at- 
tention to the dangers lurking in our form of 
government, notwithstanding the safeguards 
placed about it by the constitution. The 
only criticism we feel disposed to make is, 
that the address was, in every part, so good, 
we are not able to single out a portion, as 
especially worthy of presentation to our 
readers. Mr. Jacob Trieber read an ingen- 
iously prepared paper upon the question 
‘Shall Statutes in Derogation of the Com- 
mon law be strictly construed?’”’ He put 
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forth some forcible arguments, to show the 
absurdity of that old rule, which has had the 
sanction of ages, and calling attention to the 
many and various statutory changes, made 
necessary by the advancement of knowledge, 
and the condition of society, decries the fact 
that, though public necessity demanded the 
innovations, and though experience has 
taught that the common law was in these 
particular instances, wholly inadequate, yet 
the hoary headed rule of construction can- 
not be disregarded, and, for the spirit of the 
enactment, we cannot look in the present, 
but must hunt for it in the record of the 
middle ages. 

Mr. J. H. Crawford read a paper upon 
‘*The law of Married Women’’ with special 
reference to Arkansas precedents, and Mr. 
J. W. Blackwood discussed ‘‘Our Interest 
Laws’’ in an entertaining manner. Had his 
remarks been delivered at this time, he might 
have found a theme, for a portion, in the 
recent decision of Thompson v. Ingram, 11 
S. W. Rep. 881, in which the supreme court 
of his own State sanctions, not only the tak- 
ing of the legal rate of interest in advance, 
but justifies, under certain circumstances, 
the exaction of a broker’s commission, 
which is too frequently made the cover for 
usurious interest. 

It is the proper thing for bar associations 
to pass resolutions, advocating the increasing 
of the salaries of the judges of the courts. 
The unanimity with which such resolutions 
are always carried, may be explained by the 
probability which each member secretly feels 
that he will ultimately profit by it. 








NOTES OF RECENT DECISIONS. 


Tue case of Chae Chang Ping v. United 
States, in which the Supreme Court of the 
United States declared constitutional the 
Chinese exclusion act of 1888, was com- 
mented upon in our editorial columns some 
time ago. From the able and exhaustive 
opinion of Justice Field, we extract the fol- 
lowing as a clear statement of the law appli- 
cable to that case, involving the right of the 
United States to abrogate existing treaties, 
and exclude foreigners: 


The power of exclusion of foreigners being an inci- 
dent of sovereignty belonging to the government of the 





United States as a part of those sovereign powers del- 
egated by the constitution, the right to its exercise at 
any time when, in the judgment of the government, 
the interests of the country require it, cannot be 
granted away or restrained on behalf of any one. The 
powers of government are delegated in trust to the 
United States, and are incapable of transfer to any 
other parties. They cannot be abandoned or surren- 
dered. Nor can their exercise be hampered, when 
needed for the public good, by any considerations of 
private interests. The exercise of these public trusts 
is not the subject of barter or contract. Whatever 
license, therefore, Chinese laborers may have ob- 
tained, previous to the act of October 1, 1888, to return 
to the United States after their departure, is held at 
the will of the government, revocable at any time, at its 
pleasure. Whether a proper consideration by our 
government of its previous laws, or a proper respect 
for the nation, whose subjects are affected by its action, 
ought to have qualfied its inhibition, and made it ap- 
plicable only to persons departing from the country 
after the passage of the act, are not questions for judi- 
cial determination. If there be any just ground of 
complaint on the part of China, it must be made to 
the political department of our government, which is 
alone competent to act upon the subject. The rights 
and interests created by a treaty, which have become 
so vested that its exviration or abrogation will not de- 
stroy or impair them, are such as are connected with 
and lie in property capable of sale and transfer, or 
other disposition, not such as are personal and un- 
transferable in their character. Thus, in the Head- 
Money Cases, the court speaks of certain rights being 
in some instances conferred upon the citizens or sub- 
jects of one nation residing in the territorial limits of 
the other, which “are capable of enforcement as be- 
tween private parties in the courts of the country.” 
**An illustration of this character,” it adds, “is found 
in treaties which regulate the mutual rights of citizens 
and subjects of the contracting nations in regard to 
rights of property by descent or inheritance, when the 
individuals concerned are aliens.”’ 112 U. S. 580, 598, 
58. C. Rep. 247. The passage cited by counsel from 
the language of Mr. Justice Washington in Society v. 
New Haven, 8 Wheat. 464, 493, also illustrates this doc- , 
trine. There the learned justice observes that, “‘if real 
estate be purchased or secured under a treaty, it would 
be most mischievous to admit that the extinguishment 
of the treaty extinguished the right to such estate. In 
truth, it no more affects such rights than the repeal of 
a municipal law affects rights acquired under it.’’ Of 
this doctrine there can be no question in this court; but 
far different is this case, where a continued suspen- 
sion of the exercise of a governmental power is insisted 
upon as a right, because, by the favor and consent of 
the government, it has not heretofore been exerted 
with respect to the appellant or to the class to which 
he belongs. Between property rights not affected by 
the termination or abrogation of a treaty, and expec- 
tation of benefits from the continuance of existing 
legislation, there is as wide a difference as between 
realization and hopes. 


A RARE instance of a contract void as 
against public policy can be found in Miller 
v. Miller, decided by the Supreme Court of 
Iowa, where it was held that a contract be- 
tween husband and wife whereby it was 
agreed to drop all matters of dispute, to re- 
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frain from scolding, fault finding and anger, 
and live together as husband and wife; that 
the wife should keep her home in a comfort- 
able condition, and that the husband should 
provide all the necessary expenses of the 
family, and pay the wife in addition a certain 
sum per month, is contrary to public policy. 
The court says: 

It is of the genius of our laws, as well as of our civ- 
ilization, that matters pertaining so directly and ex- 
clusively to the home, and its value as such, and which 
are so generally susceptible of regulation and control 
by those influences which surround it, are not to be- 
come matters of public concern or inquiry. This 
thought has vindication throughout our system of ju- 
risprudence. The marital obligation of husband and 
wife in the interest of homes, both happy and useful, 
have a higher and stronger inducement than mere 
money consideration, and they are generally of a char- 
acter that the judgments or processes of the courts 
cannot materially aid, and are clearly so in the case we 
have supposed. We are not referred to, nor do we 
find, a case wherein a recovery has been justified on a 
contract of this character. It isto be kept in mind 
that public policy is not against the paymentof money, 
if itis done voluntarily; but the evil which the law 
anticipates arises from the enforcement of such a con- 
tract, which, if legal, should of course be enforceable. 
Now the inquiry is, keeping in view the question of 
public policy, how does the case at bar differ from the 
supposed case? Itis said in argument that in this 
case the husband had been guilty of such conduct as 
to justify the wife in leaving him, aud would have 
been entitled to a separate support, and it was because 
of this contract that she consented to live with defend- 
ant, and that the amount was settled upon the wife in 


_ pursuance of the agreement. Stripped of the condi- 


tions upon which payment is to be made, such a con- 
tract might not be questioned. The enforcement of 
this contract as to payments involves an inquiry into 
just the facts which we have been urging as against 
public policy. The payments are to be made “so long 
as Mrs. Miller shall faithfully observe the terms and 
conditions of their contract.’? If, then, she seeks to 
compel payment, she must do so by averring her com- 
pliance in general terms, and the husband may answer, 
put ing in issue the facts, and then follows the inquiry 
if at some time she did not scold or find fault. Was 
she not at some time angry? Has she kept the family 
in a comfortable condition? Now, as before stated, the 
enforcement of this contract is just as dependent upon 
the inquiry into such facts as would be the supposed 
case, and exactly the same evil consequences flow 
therefrom. It needs no argument to show that such 
inquiries in public would strike at the very founda- 
tions of domestic life and happiness. Public policy 
dictates that the door of such inquiries shall be closed; 
that parties shall not contract in such a manner as to 
make such inquires essential to their enforcement. 
What element could be introduced into a family that 
would tend more directly to breed diseord than this 
contract? A failure to pay from any cause not her 
fault renders the husband liable to judgment, and 
this from month to month, or from year to year. No 
misfortune frees him from this obligation, save that 
of the loss or misconduct of his wife. In the very na- 
ture of things, a demand for such a payment would 
engender ill feelings and provoke complaints as to 
conduct that would otherwise pass unnoticed, or at 





least without attention. An effort at compulsory pay- 
ment would almost certainly bring before the courts 
allegations of misconduct, based upon incidents of 
little moment, to be magnified or belittled in the in- 
terest of success in court. Mr. Bishop, in his work on 
Contracts, speaking of the enforcement of contracts 
for services by the wife to the husband, treats, in part 
only, what might be expected on the trial of issues of 
fact in the case at bar, when he says: “If the wife 
spends an afternoon in visiting her mother, instead of 
making jellies, shall the husband bring her into court, 
to determine the abatement to be made from the sum 
he had promised her for work in keeping his board- 
ing-house? Shall there be a lawsuit to settle the al- 
lowance for tending the baby, which is partly his and 
partly hers? If her washing is sent to a laundress, and 
her clothes had been soiled in part in doing his work, 
and in part in doing her own, and in part in tending 
the baby of both, shall the judge of acourt be em- 
ployed in instructing the jury how to adjust the ac- 
count between them?” Section 948. When we think 
of the thousand occurences of life to provoke an un- 
pleasant word, to stimulate anger, or a word of fault 
finding, and think of the circumstances in domestic 
life from which they may arise, we can best under- 
stand the character of the inquires likely to arise in 
the enforcement of the contract in the case at bar. 
That which should be a sealed book of family history 
must be opened for public inspection and inquiry. 
The law, except in case of necessity, will not justify it. 
The cases to which we are referred by appellant are 
unlike this as to their facts. The case of Adams vy. 
Adams, 91 N. Y. 381, is where a suit for divorce was 
pending, and the suit was settled and dismissed by the 
plaintiff; she condoning his offense of adultery, and 
returning to live with them, he giving his note in set- 
tlement. The note was held valid. We have not held 
in this case that, if the plaintiff was seeking to recover 
on an absolute promise to pay because of any consid- 
eration, the contract would not be good, nor do we 
hold that it would. We only say now that, with the 
conditions of this contract as to payments, its enforce- 
ment is against public policy. 


As To what constitutes a fixture, was ex- 
haustively considered by the Supreme Court 
of Kansas, in Atchison, T. & S. F. R. Co. v. 
Morgan. There arailroad company dug a 
well, and put in a pump and a boiler for the 
purpose of filling its tank on the line of its 
railroad, and used the same for several years, 
believing the well and attachments were upon 
its own land, when it discovered that they 
were on another’s land. It was held that the 
company could remove the pump and boiler 
without paying the owner of the land there- 
for. The court says: 


It is frequently a difficult and vexatious question to 
ascertain the dividing line between rea! and personal 
property, and to decide upon which side of the line 
certain property belongs. When we compare a thing 
at the extremity of one class with a thing at the ex- 
tremity of the other, the difference is obvious, but 
when we approach the question of fixtures, which is 
the dividing line between real and personal property, 
there is often great difficulty. The decisions of the 
courts are apparently as diverse as the peculiarities of 
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the facts in the different cases that are decided, and, 
being largely governed by the particular facts of each 
case, the citation and examination of decisions often 
tend to confuse, rather than to enlighten, the judg- 
ment. In the statement of facts it is agreed that the 
boiler was placed on the ground upon a cast-iron base, 
was not set in masonry, and was connected with the 
pump by a steam pipe for the purpose of furnishing 
steam from the boiler to operate the pump, andthereby 
carry water to the tank. This of itself does not neces- 
sarily show such a physical attachment to the realty as 
constituted a fixture. Hendy v. Dinkerhoff, 57 Cal. 3; 
Towne v. Fiske, 127 Mass. 125; Kimball v. Grand 
Lodge, etc., 181 Mass. 59; Balliett v. Humphreys, 78 
Ind. 388; Hoyle v. Railroad Co., 51 Barb. 45. But at- 
tachment to the realty is not alone sufficient to change 
the character of personal property. It is only one of 
several tests to determine whether property originally 
a chattel has become a fixture by being used for a 
particular purpose, and however the rule may have 
been formerly it is not now deemed to be the controll- 
ing test. Tyler, on page 101 of his treatise on fixtures, 
says; ‘The simple criterion of physical annexation is 
so limited in its range, and so productive of contradic- 
tion, that it will not apply with much force, except in 
respect to fixtures in dwellings.’’ In Meigs’ Appeal, 
62 Pa. St. 28, it is said: “In determining what is a 
‘fixture,’ the notion of physical attachment is exploded. 
It is now determined by the character of the act by 
which the structure is put into its place, the policy of 
the law connected with its purpose, and the intention 
of those concerned.” This Pennsylvania case lays 
down the rule more broadly, perhaps, than that of 
some other courts, yet it shows the tendency of modern 
decisions. See, also, Ewell, Fixt. 20, 293. There is 
scarcely any kind of machinery, however complex in 
its character, or no matter how firmly held in its place, 
which may not with care be taken from its fastenings, 
and moved without any serious injury to the structure 
where it may have been operated, and to which it may 
have been attached. That the simple fact of annexa- 
tion to the realty is not the sole and controlling test, of 
whether a certain article isa fixture or not, is very 
well illustrated by the fact that trees growing in a 
nursery, and kept there for sale, are personal prop- 
erty, while trees no larger, if transplanted to an 
orchard, become real estate. On the other hand, there 
are very many things although not attached to the 
realty, which become real property by their use—keys 
to a house, blinds and shutters to the windows, fences 
and fence-rails, etc. It can readily be seen that one of 
the tests of whether a chattel retains its character or 
becomes a fixture is the uses to which it is put. If it 
be placed on the land for the purpose of improving it 
and to make it more valuable, that is evidence that it 
is a fixture. Applying this criterion to the boiler, we 
are led to inquire whether this benefited the land of 
plaintiff. The real estate upon which this boiler was 
placed was a narrow strip in the city of Burlingame, 
and it cannot be contended that this well, boiler, and 
the attachments could have greatly benefited this small 
tract of land. They were not placed there for the 
purpose of enhancing its value. Ordinarily it would 
not enhance the value of such property in a city, as 
this small piece of ground, by digging a well thereon 
like the one in question; and the only value added 
thereto by placing a pump, boiler, and boiler-house 
like those in controversy would be what they were 
worth as chattels. The test of whether feal estate is 
benefited by the act of annexation has been repeatedly 
applied by the courts, to determine whether the chatte 





annexed became a fixture or not. 11 Alb. Law J. 151; 
Woolen Mill Co. v. Hawley, 44 Iowa, 57; Taylor v. 
Collins, 51 Wis. 123, 8 N. W. Rep. 22; Huebschmann 
v. McHenry, 29 Wis. 655; Minnesota Co. v. St. Paul 
Co., note, 2 Wall. 645; Railroad Co. v. Canton Co., 30 
Md. 347; Wagner v. Railroad Co., 22 Ohio St. 563. It 
has been held that, before personal property can be- 
come a fixture by actual physical annexation, the in- 
tention of the parties and the uses for which the per- 
sonal property is to be put must all combine to change 
its nature from that of the chattel to that of the fixture. 
Teaff v. Hewitt, 1 Ohio St. 511; Ewell, Fixt. 293; 
Woolen Mill Co. v. Hawley, supra. * * * While it 
is the general rule in regard to annexation made by a 
stranger with his own materials on the soil of another, 
without his consent, that the owner of the materials 
loses his property because he is presumed to have 
parted with it, and dedicated it to the owner of the 
land, yet the peculiar circumstances under which this 
well was dug would indicate there should be a modifi- 
cation in this instance. Lowenberg v. Bernd, 47 Mo. 
297. If he had placed it there, even under a mistake, 
for the purpose of ultimately improving the real estate 
the law might under this state of facts have held it to 
have been the property of the owner of the real estate, 
but under the agreed statement it was placed their 
solely for the purpose of hetter operating its own rail- 
road. If it had been placed on its own right of way, 
and that afterwards abandoned, then, under a respect- 
able list of authorities, it would have been permitted 
to have taken away the pump, boiler, and boiler-house. 
We can see no reason for a distinction that would have 
allowed any compensation to plaintiff if condemnation 
proceedings had been instituted, after occupation and 
placing improvements upon the land, and prosecuted 
to a conclusion, and an action brought in the way this 
one was. In one case the authorities are an almost 
unbroken current that the railroad could not have 
been compelled to have paid for its own property 
placed upon the land. We also think they should not 
be required to do so now. We believe in this action, 
because the improvements did not and were not in- 
tended to benefit the realty, that the pump, boiler, and 
building should be held to be personal property, and 
not fixtures. 


Tue unwillingness of a court of equity, to 
control or interfere at the suit ofa stock- 
holder in the management of the internal 
affairs of a corporation was manifested by 
the Supreme Court of Texas, in Cakes v. 
Sparkman. Plaintiff alleged that, as the 
owner and lessee of certain valuable coal 
lands, he entered into agreement with de- 
fendants to develop the same; that a corpo- 
ration was formed, of which defendants and 
plaintiff were directors and the lands deeded 
to the same, plaintiff receiving in exchange 
certain stock of the company; that defend- 
ants, as directors, undertook the development 
of the mines, expended about $15,000, and, 
after a period of four months, discharged the 
force employed, stopped the work, and sold 
the machinery to one of their number, whereby 
plaintiff had been damaged a certain amount 
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by the depreciation of his stock, and also a 
certain amount by failure of the lands to in- 
crease in value as they would have done. It 
was held that no such abuse of defendants’ 
powers as directors was shown, as would au- 
thorize a suit against them by an individual 
stockholder. The court says: 


It may be safely said that courts of equity have not, 
as a general rule, been disposed to exercise their jur- 
isdiction through suits like the present to control or 
interfere in the management of the corporate or inter- 
nal affairs of an incorporated company. The com- 
pany’s business is left to the direction of the officers or 
managing board which, by the law creating it, may be 
clothed with the power and discretion to conduct its 
affairs in the manner which, in their judgment, is best 
calculated to promote its interests. To justify the in- 
terposition of the courts there must exist, as a founda- 
tion for such suit, some action—a threatened action 
of such board or officers which is beyond the power 
conferred by its charter—or such fraudulent transac- 
tion completed, contemplated among themselves, or 
with others, as will result in serious injury to the 
stockholders suing. Where the directors or officers, 
or some of them, cause a loss of corporate property by 
negligence or culpable lack of prudence, or a failure 
to exercise their functions, or fraudulently misap- 
propriate the corporate property in any manner, or 
obtain any undue advantage, benefit, or property for 
themselves by contract, purchase, sale, or other deal- 
ings under cover of their official functions, or in any 
manner commit a breach of their obligations, then the 
corporation is the party to bring the suitin equity; 
and whatever be the nature of the wrong in cases of 
this character, whether intentiunal or fraudulent, or 
resulting from carelessness, negligence, or impru- 


_ dence, and whatever may be the indirect loss occa- 


sioned to individual stockholders, no equitable suit 
against the wrong doing directors or officers for relief 
can be maintained by an individual shareholder suing 
representatively for all others similarly situated, un- 
less the corporation, either actually or virtually, re- 
fuses to prosecute. 3 Pom. Eq. Jur. § 1094; Thomp. 
Liab. Off. 385; Evans v. Brandon, 53 Tex. 56. The 
concurrence of three things is regarded as indispensa- 
ble as the basis for such asuit: The company must re- 
fuse to sue; there must be a breach of duty; there must 
be injury to the stockholder. Thompson, supra. The 
rule referred to, that it must be shown that the corpo- 
ration refuses to sue, does not obtain where the allega- 
tions of the bill show that such request would have 
been useless, or if they show such facts as are tanta- 
mount to a “virtual refusal’? to sue: as, where the 
fact of the complicity in the alleged fraud by the con- 
trolling officers of the company appears from the 
averments, so that the application would be unavail- 
ing, it need not be formally alleged to have been made, 
or that the present board connived at and approved of 
the act complained of, which the stockholder sought 
to impeach, it was held to be a sufficient excuse for 
not applying to the company. Thompson, supra, 391. 
This feature of the case before us, however, is com- 
paratively free from difficulty, and therefore unim- 
portant, as the allegations show that the plaintiff and 
defendants comprise all of the officers, directors, and 
stockholders constituting the company; and that, as 
they are charged with the commisson of the acts com- 
plained of,a request tothe company to sue would 
have been useless. But the more serious question 





arises, whether the allegations show a concurrence of 
the other two conditions, namely: Such breach of duty 
by the directors or officers of the company, and such 
injury to the plaintiff’s stock, essential to maintain the 
action. The breach of duty authorizing a suit by an 
individual stockholder for damage in the depreciation 
of his stock does not refer to mere mismanagement or 
neglect of the officers or directors in the control of the 
corporate affairs, or the abuse of discretion lodged in 
them in the conduct of the company’s business. On 
this ground the courts do not interfere. The breach 
of duty or conduct of officers and directors which 
would authorize, in a proper case, the court’s inter- 
ference in suits of this character is that which is char- 
acterized by ultra vires, fraudulent, and injurious 
practices, abuse of power, and oppression on the part 
of the company or its {controlling agency clearly sub- 
versive of the rights of the minority, or of a share- 
holder, and which, without such interference, would 
leave the latter remediless. Thomp. Liab. Off. 391; 
Pomeroy, supra, § 1096. But, if the acts or things are 
or may be that which the majority of the company 
have a right to do, or if they have been done irregu- 
larly, negligently, or imprudently, or are within the 
exercise of their discretion and judgment in the de- 
velopment or prosecution of the enterprise in which 
their interests are involved, these would not constitute 
such breach of duty, however unwise or inexpedient 
such acts might be, as would authorize the interfer- 
ence by the courts at the suit ofa stockholder. To 
allow suits of this character would be to permit every 
shareholder who might be dissatisfied with the pro- 
gress of the work or enterprise in which*the company 
was engaged, or the manner in which it might be con- 
ducted by the directors or board authorized to con- 
duct it, to institute his suit upon the ground that the 
enterprise or work of the company was not being car- 
ried on, or was being delayed or arrested ina manner 
not, in his judgment, conducive to the interests of 
stoekholders. In the present case it is alleged that, 
after the defendants had expended about $15,000 in 
money, employed hands, purchased machinery, and 
placed the plaintiff in charge of the mines, as superin- 
tendent, to develop the same, the work under the di- 
rectors continued for about two months, when, against 
his protest, some of the hands were discharged; that 
the work was then continued for four months; and, at 
the expiration of that time, the development of the 
mines was arrested, and the machinery sold to one of 
the company. But it is not alleged that this was done 
in any manner other than that which the directors 
may have had a right to do, or ought to have done, to 
protect the stockholders from an unreasonable outlay. 
1t does not appear that there was any fraud, oppres- 
sion, or abuse of power on their part in arresting the 
development of the coal mine; or that this work could 
have been accomplished by any reasonable expendi- 
ture; or even that it was practicable or feasible to 
continue the work. 
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JURISDICTION OF FEDERAL COURTS 
OVER ESTATES OF DECEASED PER- 
SONS. 





ContTinvED FROM No. 8, Pp. 150. 


§ 3. Conflict of Jurisdiction between Federal and 
State Courts—Continued. 

§ 4. Suits by Creditors against Personal Represeta- 

tives, Legatees, Devisees and Heirs. 
§ 5. Suits by Legatees, Devisees and Beneficiaries of 
a Trust to Enforce their Rights. 

§ 6. Suits by Heirs. 

§ 7. Suits by Personal Representatives to Collect 
Decedent’s Estate. 

§ 3. Conflict of Jurisdiction between Fed- 
eral and State Courts—Continued.—The En- 
glish courts of chancery, and our State 
courts of chancery, when not restricted by 
statute, have jurisdiction to enjoin the exe- 
cution of a judgment at law when the judg- 
ment defendant has a defense which he 
cannot make at law. The federal statute, 
before mentioned, which prohibits federal 
courts from enjoining the execution of judg- 
ments of State courts, except in bankruptcy 
matters, if interpreted literally, would de- 
prive federal courts of this old head of 
equity jurisdiction. The decisions of the 
federal supreme court, cited in the first part 
ef this section, show, however, that the 
broad language of the statute in question is 
subject to exceptions, which are made by 
judicial construction, and of which the limits 
are not yet clearly defined. 

The original jurisdiction of the federal 
courts, as distinguished from their jurisdic- 
tion by removal of causes from State courts 
under the removal statutes, does not include 
the old English ecclesiastical jurisdiction, of 
which examples are granting probate of a 
will, the appointment of an administrator, 
the issue of letters testamentary to an ex- 
ecutor, granting a divorce and allowing 
alimony. While the constitution authorizes 
congress to confer on the federal courts ju- 
risdiction of all controversies between citi- 
zens of different States and between citizens 
and aliens, whether such controversies were 
by the laws of England entertained in law 
courts, chancery courts or ecclesiastical 
courts, yet congress has conferred original 
jurisdiction on the federal courts in cases of 
diverse citizenship only to entertain ‘‘suits at 
common law or in equity.’’! The foregoing 


1 Act of March 3, 1875, as amended by act of March 
8, 1887, and August 13, 1888, Stat. 1887-188, p. 433. 





statement is evidently true when we consider 
that if the phrase ‘‘suits at common law or in 
equity’’ is made to include all controversies in- 
ter partes, as distinguished from proceedings 
ex parte, it must include all cases of ecclesias- 
tical jurisdiction inter partes, such as grant- 
ing a divorce. But the supreme court has 
disavowed jurisdiction to grant a divorce.? 
It may be that at some time in the future 
that court will adopt the broad interpretation 
discussed in the text and foreshadowed in 
several of its recent opinions, and include 
under the phrase ‘‘suits at common law or in 
equity’’ all cases of ecclesiastical jurisdiction 
inter partes, but it has not yet done so. It 
must not be supposed, however, that a ‘case 
which falls within law or equity jurisdiction 
is excluded from the cognizance of the 
federal courts because it also falls within 
ecclesiastical jurisdiction. 

The jurisdiction of the federal courts to 
entertain suits by removal from the State 
courts is wider, and even under the removal 
statutes, as amended in 1888, seems to ex- 
tend to all controversies inter partes, when 
it is made to appear that local influence ex- 
ists in the courts of a State.® 

§ 4. Suits by Creditors against Personal 
Representatives, Legatees, Devisees and Heirs. 
—A creditor may in general sue the executor 
or administrator of his deceased debtor in an 
action at law in a federal circuit court sitting 
in the State which has issued letters to such 
personal representative to enforce payment 
of such creditor’s claim, when the citizenship 
and residence of the parties and the amount 
in controversy are sufficient under the judi- 
ciary act before cited and an action at law 
would lie on the same claim in any court of 
the State in which the federal court enter- 
taining the case is sitting. Such a suit be- 
gun in a State court may be removed in gen- 
eral by the defendant into a federal court.® 
It is possible that such a suit may be brought 
in some cases in a federal court when it could 
not be brought in a State court, e.g.,in a 


Consult, in support of text, dissenting opinion of 
Bradley, J., in Gaines v. Fuentes, 92 U. S. 10. , 

2 Barber v. Barber, 21 How. 582. 

8 Gaines v. Fuentes, Ellis v. Davis, Hess v. Rey- 
nolds, all previously cited. 

4 Hess v. Reynolds (1885), 113 U. 8. 73; Suydam v. 
Broadnax, 14 Pet. 67; Accord, Railway Co. v. Whit- 
ton, 13 Wall. 270. 

5 Act of Congress of Aug. 13, 1888, cited in§ 1; Hess 
v. Reynolds, supra. 
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case at common law which a State has with- 
drawn from the jurisdiction of her courts by 
a statute not adopted asa rule of decision 
by the federal courts. 

The competency of witnesses in an action 
at law or suit in equity in a federal court is 
regulated by a federal statute,® which pro- 
vides that in actions by or against executors, 
etc., neither party shall testify against the 
other as to any transaction with or statement 
by the decedent, unless required so to do by 
the oppcsite party or the court; and in States 
in which the law governing the competency 
of witnesses differs from the requirements of 
the federal statute, the comparative advan- 
tages of the two forums, federal and State, 
with regard to the admissibility of evidence 
may determine which shall be adopted. 

An executor or admistrator is not liable to 
be sued in his representative character in a 
federal court held beyond the territory of the 
State which has appointed him.’ 

A creditor who has recovered judgment 
against an administrator of his debtor ap- 
pointed in one State cannot use such judg- 
ment as a cause of action or as evidence 
against an administrator of his debtor ap- 
pointed in another State.* It has been held, 
however, that a judgment recovered by a 


_ creditor against his debtor’s executor in one 


State was admissible in evidence in a suit in 
a federal court in another State by the same 
creditor against his debtor’s executor in the 
latter State for the purpose of avoiding the 
operation of a local statute of limitations.’ 
‘A creditor’s claim against the personal rep- 
resentatives of his deceased debtor in one 
State is not barred by a judgment against 
such claim in favor of the debtor’s personal 
representatives appointed in another State.” 

A creditor’s bill by a creditor against 
the executor or administrator, and in some 
cases against the legatees, devisees and 
heirs of a deceased debtor to compel 


6U. 38. Rev. Stat. (ed. of 1878), § 858; Statute con- 
strued. Page v. Burnside, 102 U. S. 664; Potter v. 
National Bank, 102 U. S. 163. 

7 Vaughan v. Northup, 15 Pet. 1; Security Ins. Co. 
v. Taylor, 2 Biss. 446. So receiver cannot be sued in 
federal court held out of State whose court has ap- 
pointed him. Peale v. Phipps, 14 How. 368. 

8 Stacy v. Thrasher (1848), 6 How. 44; McLean v. 
Meek (1855), 18 How. 16; Accord, Rosenthal v. Renick, 
44 Ill. 202. 

® Hill v. Tucker (1851), 18 How. 458. 

10 Aspden v. Nixon (1846), 4 How. 467, 497. 





discovery of assets, and an account and 
distribution, and payment of plaintiff’s 
claim, or some part of such relief, is an exer- 
cise of an ancient head of equity jurisdiction, 
and is sometimes in effect administration of 
decedent’s estate in chancery. A number of 
suits of this description have been entertained 
by the federal courts." In order to maintain 
such a suit a creditor should show special 
circumstances justifying his course” in addi- 
tion to showing the requisite citizenship and 
residence of parties and the amount in con- 
troversy. He may maintain such bill without 
presenting his claim for allowance to a pro- 
bate court.” A State statute of limitations 
which bars the creditor’s recovery in a State 
court will in general bar his recovery ina suit 
in equity in a federal court. But where 
relief is asked in a federal court of equity on 
the ground of actual fraud, time will not run 
in favor of defendant until discovery of the 
fraud, or until, with reasonable diligence, it 
might have been discovered, and this rule is 
not limited by State statutes of limitation.” 

The right of priority of payment among 
creditors of a deceased person is governed 
by the law of the place of admin- 
istration, not by the law of decedent’s 
domicile. Where an administrator has 
power by State law to sell his intestate’s land 
to pay his debts, a federal court of equity may 
compel a sale at the instance of a creditor.” 
A federal court of equity has jurisdiction, 
probably, when the conditions imposed by 
the judiciary act are fulfilled, to set aside a 
judgment or decree of a State court 
for fraud in obtaining it.* A creditor 
may file an original bill in equity in 


Kennedy v. Creswell, 101 U. S. 641: Johnson v. 
Waters, 111 U.S. 640; Nelson v. Hill, 5 How. 127; 
Shelby v. Bacon, 10 How. 56; Hagan v. Walker, 14 
How. 29; Williams v. Gibbes, 17 How. 239; Union 
Bank vy. Jolly’s Administrators, 18 How. 503; Seymour 
v. Freer,8 Wall. 202; Tate v. Norton, 94 U.S. 746; 
Jones v. Walker, 103 U. 8. 444; Hewitt v. Phelps, 105 
U. 8. 393; Lamar v. Micon, 112 U.S. 452. See Eq. 
Rule 73. 

12 Remarks arguendo in Board of Public Works v. 
Columbia College, 17 Wall. 521; Rule is same in [lli- 
nois: Heustis v. Johnson 84 IIl. 61. 

18 Union Bank v. Jolly’s Administrators, 18 How. 
503. 
14 Morgan v. Hamlet (1885), 118 U. S. 449; Accord, 
RoBards v. Lamb (1888), 127 U. S. 58. 

15 Kirby v. Lake Shore, etc. R., 120 U. 8. 130. 

16 Smith v. Union Bank, 5 Pet. 518. 

17 Tate v. Norton (1876) 94 U. S. 746. 

18 Hunton v. Barrow, 99 U.S. 80. So held arguendo. 
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a federal court against the administrator 
and the fraudulent grantee of a deceased 
debtor to subject the property fraudulently 
conveyed, whether real or personal, to the 
payment of his claim.” A creditor of a de- 
ceased person may maintain an original suit 
in equity in a federal court to set aside a 
fraudulent executor’s sale of decedent’s land 
made under an order of a State probate court 
of competent jurisdiction, although plaintiff 
was a party to the sale proceedings, if igno- 
rant of the fraud until after the confirmation 
of the sale, and if no question about the fraud 
was raised in the State court.” A mortgagee 
may foreclose a mortgage in a federal court 
although the mortgagor is dead and his estate 
is in course of administration in a State pro- 
bate court. 

A creditor may file a bili against his 
debtor’s legatees to reach funds of decedent 
in their hands, but he should give a satisfac- 
tory excuse for failure to present his claim 
before distribution to the executor or admin- 
istrator in the jurisdiction in which he sues.” 
No excuse seems necessary when he seeks to 
reach assets brought into the jurisdiction by 
a legatee.* 

A receiver may be appointed by a federal 
court in asuit in equity onthe part of a 
creditor against devisees and heirs to sell the 
land in controversy and distribute the pro- 
ceeds. Iam not aware of any case which 
has reached the supreme court in which a 
federal court has appointed a receiver to con- 
trol property in the possession of an executor 
or administrator. 

Decedent’s contract to convey land will be 
specifically enforced, e. g., an oral promise 
to convey land upon consideration that the 
promisee, a woman, should give promisor her 
care during the remainder of his life, partly 
performed by delivery of possession, is not 
within the statute of frauds, and will be 
specifically enforced against promisor’s re- 
siduary devisees.” 


19 Hagan v. Walker (1852), 14 How. 29. 

2 Johnson v. Waters (1883), 111 U. S. 640; Arrow- 
smith v. Gleason, 129 U. 8. 86. 

21Erwin v. Lowry (1848), 7 How. 172; Smith v. 
Woodfolk (1885), 115 U. S. 148. 

2 Board of Public Works v. Columbia College (1873), 
17 Wall. 521. Suit by creditors against begatees. 
Jones v. Walker, 103 U. 8. 444. 

% Borer v. Chapman (1887), 119 U. S. 587. 

% Seymour V. Freer (1868), 8 Wall. 202. 

% Brown v. Sutton, 129 U. S. 238. 





An action at law bya creditor against his 
debtor’s heirs to enforce payment of dece- 
dent’s promissory note has been maintained.* 

§ 5. Suits by Legatees, Devisees and Bene- 
Jiciaries of a Trust to Enforce their Rights.— 
The enforcement of the payment of a legacy 
at the instance of the legatee against the tes- 
tator’s personal representatives and others in 
‘possession of the property in controversy is 
an established head of equity jurisdiction, 
and when the requisite citizenship and resi- 
dence of parties and the requisite amount in 
controversy exists, will be exercised by a 
federal court. Such a suit constituted a con- 
siderable part of the litigation in the cele- 
brated Gaines controversy in which Myra 
Gaines sought to establish the will of her 
father and to recover under it as his devisee 
and legatee valuable property in New Or- 
leans.” Several other suits in equity by leg- 
atees to recover their Jegacies are collected 
in a note.* 

A devisee has been allowed to assert his 
claim by bill in equity in a federal court to 
the possession of land devised to him.” In 
such a suit a decree of a State probate court 
disposing of the land in controversy will be 
given effect unless the probate court was 
without jurisdiction.” A bill to establish and 
enforce a trust under a will lies in a federal 
court when the case presents the requisite 
citizenship and residence of the parties and 
the requisite amount in controversy. Several 
such suits are cited in a note.*! Equity rule 
50,” provides that in suits to execute the 
trusts of a will the heir at law need not be 
made a party, but implies that if not made a 
party he will not be bound. So a bill lies in 
which it is sought to charge the estate of a 


% Heneerson v. Wadsworth, 115 U. S. 264. 

2 See for this litigation 18 Pet. 404; 15 Pet. 9; 2 
How. 619; 6 How. 550; 12 How. 472; 24 How. 553; 6 
Wall. 642; 92 U.S. 10; 104 U. S. 386; 2 How. 615; 15 
Wall. 624; 131 U. S. 191. 

% West v. Smith, 8 How. 402; Taylor v. Benham, 5 
How. 233; Edmonds v. Crenshaw, 14 Pet. 166; Colt v. 
Colt (1884) 111 U. 8. 566; Benjamin’s Heirs v. Dubois 
(1886), 118 U. 8. 46; Sherman v. Jerome (1887), 120 U. 
S. 319; Drexel v. Birney, 122 U.S. 241. See infra, Suits 
by heirs for distribution. ‘ 

22 Boyd v. Wyly (1888), 124 U. S. 98; Gaines v. New 
Orleans, 6 Wall. 642; Robinson v. Fair (1888), 128 U. 
8. 53. 

%® Robinson v. Fair (1888), 128 U. S. 53. 

$1 McArthur y. Scott (1885), 113 U. 8. 340; Colton v. 
Colton (1888), 127 U. S. 300. 

%2 Rules of Equity Practice prescribed by the U.S. 
Sup. Ct. 
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deceased person in the hands of his executors 
with atrust created by him in his life-time.* 
For the rule governing the distribution of a 
deceased person’s estate to legatees and heirs, 
see the next section. 

An action at law in a federal court has 
been maintained by a legatee against the 
surety of his testator’s executor to recover 
the amount of his legacy alleged to have been 
wasted.* 

§ 6. Suits by Hewrs.—By the word, heir, is 
meant persons who become entitled to either 
real or personal property by virtue of a stat- 
ute of descent. An heir has his action of 
ejectment to recover land inherited by him, 
and an action at law for rents and profits® 
and he cannot maintain a suit in chancery 
simply to recover possession of land under 
claim of legal title or for an account of rents 
and profits. He or his grantee may main- 
tain a bill to restrain waste.” 

Courts of chancery regard executors and 
administrators as trustees, and exercise origi- 
nal jurisdiction over them in favor of heirs, 
as well as of creditors and legatees, to enforce 
the proper execution of their trust. Several 
instances of suits in equity by heirs against 
personal representatives are collected in a 
note.*® 

A federal court of equity will decree dis- 
tribution of the personal property of a de- 
ceased person, after the payment of his 
debts, according to the law of his domicile, 
although that may be in a foreign country, e. 
g-, British India.” The right of priority of 
payment among creditors of a deceased per- 


33 Walker v. Walker, 9 Wall. 743. 

34 Alexander v. Bryan, 110 U. 8. 414. 

35 Examples of such actions are: Bank of Hamilton 
v. Dudley, 2 Pet. 492; Comstock v. Crawford, 3 Wall. 
896; Wilkinson v. Leland, 2 Pet. 627; Dickerson v. 
Co grove, 100 Ill. 578; Clay v. Field, 115 U.S. 260; 
Florentine v. Barton, 2 Wall. 210. 

% Ellis v. Davis, 10° U.S. 485; Hipp v. Babin, 19 
How. 271. 

37 Brant v. Virginia, ete. Co., 938 U. 8. 326. 

38 Peter v. Beverly, 10 Pet. 582; Vaugbn v. Northup, 
15 Pet. 1; Aspden v. Nixon, 4 How. 467; Michond v. 
Girod, 4 How. 503; Taylor v. Benham,5 How. 233; 
Green’s Admx. v. Creighton, 28 How. 90; Payne v. 
Hook (1868), 7 Wall. 425; Hook v. Payne, 14 Wall. 
252; Caujolle v. Ferrie, 13 Wall. 465; Hoyt v. Sprague, 
103 U.S. 618; Jones v. Habersham, 107 U. S. 174; 
Morgan v. Hamlet, 113 U.S. 449; RoBards v. Lamb, 
127 U. S. 58. 

39 Ennis v. Smith, 14 How. 400; Harvey v. Richards 
(Mass. Fed. Ct. 1818), 1 Mason, 381; Accord, Russell v. 
Madden, 95 Lil. 485; Birtwhistle v. Vardill, 5 B. & C. 
(English) 438. 





son is governed, as we have before seen,” by 
the law of the place of administra- 
tion. Whether a court conducting an ad- 
ministration will decree distribution or re- 
mit property abroad for foreign distribution 
rests in its discretion.“ 

An heir, not a party to a decree of distri- 
bution nor negligent, is not concluded thereby 
and may assert his right to his share by bill 
againts the executor or administrator, or, in 
case such officer has distributed the fund in 
pursuance of an order of the court, then by 
bill against the distributees.” Ifa State law 
authorizes the settlement of the accounts and 
the discharge of an administrator without 
notice to heirs, they are bound when repre- 
sented at such settlement by the successor of 
the discharged administrator.“ On a bill for 
distribution in a federal court plaintiffs 
claiming as heirs are bound by a prior decree 
of a State probate court denying their claim 
to be heirs.“ 

An heir may file a bill against the sureties 
of decedent’s personal representatives who 
are in fault. Several such cases are collected 
in a note.” The sureties may be proceeded 
against in chancery although no judgment 
at law has been recovered against their 
principal.” 

The federal circuit and district courts are 
invested by act of congress with a quasi 
probate jurisdiction over small estates of 
deceased seamen. The heirs of the deceased 
or the persons entitled to property left by 
him may obtain it on application to the 
court having the matter in charge.* 

§ 7. Suits by Personal Representatives to 
Collect Decedent’s Estate. —An executor or 
administrator may sue in his representative 
capacity in a federal court sitting in the State 
under the authority of which his letters have 
issued when the conditions imposed by the 
judiciary act in regard to diverse citizenship 
of parties and amount in controversy are ful- 
filled. For the purpose of suing and being sued 
in limine in the federal courts the citizenship 
of an executor or administrator is his own citi- 

4 § 4, supra. 

4. Harvey v. Richards, supra. 

# Williams v. Gibbes, 17 How. 239. 

43 RoBards v. Lamb, 127 U. S. 58. 

44 Cajolle v. Ferrie, 13 Wall. 465. 

45 Mackey v. Coxe, 18 How. 100; Green’s Admx. y. 
Creighton, 23 How. 90; Payne v. Hook, 7 Wall. 425. 


46 Green’s Admx. v. Creighton, 23 How. 90, 108. 
47 U. S. Rev. Stat. (ed. of 1878) §§ 4538-4545. 
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zenship,-not that of his testator or intestate 
as the case may be. But if a plaintiff dies 
during the pendency of a suit his executor or 
administrator, qualified to act at the place 
where the suit is pending, may be substituted 
for him or may continue proceedings by filing 
a bill of revivor, although the citizenship of 
such executor or administrator would not 
entitle him to begin a suit. Deceased plaint- 
iff’s executor or administrator may revive a 
suit by bill of revivor after final decree.” 

An executor or administrator cannot in 
general sue in his representative capacity in 
a federal court out of the State under the 
authority of which his letters have issued.” 
It was early settled that an English executor 
could not sue in this country without taking 
out letters here.” If the statutes of the State 
in which a federal court is held permit a for- 
eign executor or administrator to sue in the 
courts of such State in his representative 
capacity, he may sue in a federal court there 
also if he have the requisite citizenship.” A 
foreign domiciliary administrator has been 
allowed in Massachusetts to appeal from an 
order of a probate court appointing a domes- 
tic ancillary administrator ;* and it is possi- 
ble that the federal courts might allow an 
executor or administrator, appointed in some 
State other than the State in which the court 
is sitting, to appear in his representative 
character under special circumstances, al- 
though not empowered to do so by any en- 
abling local statute. Where a plaintiff in a 
suit pending on appeal in the United States 
Supreme Court dies, his domiciliary adminis- 
trator may be substituted for him, where such 
a substitution would have been allowed be- 
low, in the absence of a local administrator 
there, and the subsequent appointment of a 
local administrator there will not invalidate 
the proceedings in the supreme court.” 

4 Rice v. Houston (1871), 13 Wall. 66; Childress v. 
Emory (1823), 8 Wheat. 642. 

4 U. S. Rev. Stat., § 955; Clarke v. Mathewson (18388), 
12 Pet. 164; Act of March 3, 1875, sup. to R. S. 177. 

® Terry v. Sharon, 131 U. S. 40. 

51 Fenwick v. Sears, 1 Cranch, 259; Dixon’s Execu- 
tors v. Ramsey’s Ex’rs. (1806), 3 Cranch, 310; Aspden 
v. Nixon (1846), 4 How. 467; Noonan v. Bradley (1869), 
9 Wall. 394; Wilkins v. Ellet, 108 U. S. 256, 258. 

52 Dixon’s Executors v. Ramsey’s Executors, supra. 

58 Noonan v. Bradley, 9 Wall. 394, 404; Same case, 12 
Wail. 121. 

4 Martin v. Grimes, Mass. Sup. Ct. 1888,17 N. E. 
Rep. 310. 


5 Noonan v. Bradley, 12 Wall. 121, and 9 Wall. 394. 
See Supreme Court Rule 15. 





It is to be recollected that an executor or 
administrator may sue in his own right on 
many claims which he holds in his represen- 
tative character. So an administrator who is 
endorsee of a promissory note may elect to 
sue thereon as administrator or in his own 
right.” And in an action of debt on a judg- 
ment recovered by plaintiff as administrator 
he may declare personally and not in his 
representative character.” 

A personal representative may enforce in 
a federal court a transitory right although it 
be created by the statute of a State other 
than the State under which he holds his ap- 
pointment and within whose territory he sues ; 
é. g., a right to recover damages for causing 
the death of the deceased person he repre- 
sents.* A personal representative may en- 
force by suit in equity in a federal court the 
delivery to him of specific property of dece- 
dent inthe hands of defendant; e. g., the 
delivery of certain promissory notes.” An 
executor or administrator suing in a federal 
court may compromise his suit, when such a 
compromise is advantageous to the estate he 
represents, without the approval of the State 
probate court appointing him.” 

Objection to the character of a plaintiff, as 
executor or administrator, may be taken by 
special pleain bar as well as by plea in 
abatement. The defense that a personal 
representative has been removed after suit 
brought must be pleaded or the court will 
not notice it. There may be exceptions to 
the rule.™ A final settlement of an executor 
or administrator before a probate court, while 
it concludes the parties before the court, the 
personal representative and the distributees, 
concludes no one else, and in a suit by an 
administrator de bonis non against his intes- 
tate’s debtor such a settlement by the origi- 

5% Matheson’s Administrators v. Grant’s Adminis- 
trators, 2 How. 263. 

57 Biddle v. Wilkins, 1 Pet. 686. 

53 Dennick v. Railroad Co. (1880), 103 U. S. 11. 

58 Smith v. Ayer (1879), 101 U. S. 320. 

© Jeffries v. Mut. Life Ins. Co., 110 U. 8. 305. 

61 Noonan v. Bradley (1869), 9 Wall. 394, in effect 
overruling Childress v. Emory, 8 Wheat. 642; Ven- 
tress v. Smith (1836), 10 Pet. 161, and Kane v. Paul, 144 
Pet. 38. Administrator held to have no right to sue 
on particular claim. Insurance Co. vy. Lewis, 97 U. S. 
682. Appointment of administrator valid by State law 
held void as depriving a person of property without 
due process of law. Lavin v. Emigrant Industrial 
Savings Bank, 18 Blatchf. 1. 


@ Yeaton v. Lynn, 5 Pet. 224. 
6 Taylor v. Savage, 1 How. 282, 2 How. 395. 
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nal executor showing defendant’s debt as 
paid does not conclude the plaintiff. 

A number of cases in which a personal 
representative has sued at law in a federal 
court to recover assets of decedent’s estate 
are collected in a note ;® as also like cases in 
equity. 

By the common law, no civil action lies for 
an injury which results in death; and the 
rule in admiralty is the same in the absence 
of a federal or State statute giving a right of 
recovery in such a case. There is no such 
federal statute of general applica- 
tion,” although there are many State 
statutes of the kind. The enforcement of 
these statutes by the federal courts is a sub- 
ject purposely omitted here. It may form 
the subject of a subsequent article. 

Russett H. Curtis. 


Butterfield v. Smith, 101 U. S. 570. Consult 
Fourniquet v. Perkins, 7 How. 160. An administra- 
tor’s settlement approved by a probate court is not 
conclusive as to property fraudulently withheld from 
it. Griffith v. Godey, 113 U. 8S. 89. 

6 Dixon’s Executors v. Ramsey’s Executors, 3 
Cranch, 310; Ventress v. Smitb, 10 Pet. 161; Erwin v. 
Lowry, 7 How. 172; Noonan v. Bradley, 9 Wall. 394; 
Wilkins v. Ellett, 9 Wall. 740, and 108 U. S. 256; Ins. 
Co. v. Lewis, 97 U. S. 682; Wyman v. Halstead, 109 
U. 8. 654; New England, etc. Ins. Co. v. Woodworth, 
111 U. 8. 1388; Harmon v. Adams, 120 U. 8S. 363. 

6 Aspden v. Nixon, 4 How. 467; Williams v. Gibbes, 

. 17 How. 239; Wickliffe v. Eve, 17 How. 468; Seymour 
v. Freer, 8 Wall. 202; Butterfield v. Smith, 101 U. 8. 
570; Brown v. Slee, 103 U. S. 828; Lamar v. Micon, 112 
U. 8. 452; Morgan v. Hamlet, 113 U.S. 449; Glasgow 
v. Lipse, 117 U. 8S. 827; Kirby v. R. 8., 120 U.S. 130. 
Suit by administrator of deceased partner against sur- 
viving partners for account. Moore v. Huntington, 17 
Wall. 417. 

6&7 Insurance Co. v. Brame, 95 U. S. 754. 

6 The Harrisburg, 119 U. 8. 199; The Alaska, 130 U. 
&. 201. 

6 Rev. Stat. § 1981, gives action to administrator for 
benefit of widow and next of kin against person caus- 
ing death by neglecting or refusing to prevent con- 
spiracy to deprive deceased person of his civil rights. 








CONTRACTS—SUNDAY LAWS—PLEADING. 


HANDY V. ST. RAUL GLOBE PUBLISHING CO. 





Supreme Court of Minnesota, July 8, 1889. 


1. Though it is sometimes necessary to plead the 
facts on which the illegality of a contract or transaction 
may depend, it is never necessary to plead the law. 


2. A contract by which plaintiff was to have for five 
years full charge and control of the real estate adver- 
tising business in the daily, Sunday, and weekly edi- 
tions of a newspaper, held to be an entire and indivis- 
ible contract, so that any taint of illegality in it avoids 
the whole. 





8. Under section 20, ch. 100, Gen. St. 1878, the issu- 
ing, publishing, and circulating a newspaper on Sunday 
was unlawful. It was not a work of necessity or 
charity. 


4. A contract, void because it stipulates for the doing 
what is forbidden by law at the time when it is to be 
done, cannot be ratified, even at a time when, owing 
to a change in the law, it would be lawful to do the 
thing. 


5. An entire contract cannot be ratified in part. 


GILFILLAN, C. J., delivered the opinion of the 
court: 

The action is upon a contract pleaded in the 
complaint, not in hec verba, but according to its 
supposed effect. The answer denied it; and, on 
the trial, the plaintiff offered in evidence a written 
contract between the parties, the provisions of 
which material to this controversy were as fol- 
lows: The plaintiff, in consideration of being 
allowed the difference between the rates he might 
charge for ad vertising in the various issues of the 
St. Paul Globe newspaper and the rates therein- 
after mentioned, agreed and contracted to take 
entire charge and control of the real estate ad- 
vertising business in the daily and Sunday and 
weekly Globe, and the defendant agreed, in con- 
sideration of such services, to put under his full 
charge and control all real estate advertising 
business of defendant in the daily and Sunday 
and weekly Globe. The plaintiff agreed to pay 
the defendant certain specified rates for said real 
estate advertising, and the defendant agreed to 
receive said rates as full payment for all said real 
estate advertisements which might appear in the 
daily, weekly, or Sunday Globe, without regard 
to the amount plaintiff might charge and receive 
from advertisers. The contract was to continue 
for the term of five years, with the option in 
plaintiff to renew it for another term of five years, 
or for a shorter time; he to have the right to 
annul the agreement on giving 30 days’ notice of 
his intention todo so. It was admitted by plaint- 
iff, at the time of making the offer of this con- 
tract, that the Sunday Globe referred toin the 
contract was issued, published, and circulated on 
Sundays, though set up and printed on Saturdays. 
The contract was objected to as void upon its 
face for want of mutuality, and as being against 
public policy; and it appears to have been argued 
that it was against public policy because it was 
an agreement for a violation of the law in regard 
to Sunday. The court below sustained the ob- 
jection. The plaintiff, of course, failed in his 
action, and he appeals from an order denying his 
motion for a new trial. The same objections are 
made to the contract here as were made below. 
The plaintiff contends that, not having pleaded 
the illegality of the contract, defendant could 
not assert it on the trial. 

It is sometimes necessary to plead the facts 
upon which the illegality of a contract or trans- 
action depends, but it is never necessary to plead 
the law. When the facts appear, either upon the 
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pleadings or proofs, either party may insist upon 
the law applicable to such facts. In this case the 
plaintiff had, under the pleadings, to prove the 
contract upon which he sued. If it be void on its 
face he, not the defendant, showed its illegality. 
Though the contract appears in some respects a 
much more favérable one to the plaintiff than to 
the defendant, it is not: wanting in mutuality of 
promises and engagements, so as tc be without 
mutual considerations. What plaintiff isto do 
appears by implication rather than by express 
terms. Fairly construed, the contract created 
the relation of principal and agent between the 
defendant, as principal, and the plaintiff, as 
agent, for the management of defendant’s real 
estate advertising business,—that is, in the charge 
of procuring advertisements for so much of the 
space in defendant’s paper as it devoted to real 
estate advertising,—and in this business there 
would arise the duty in the contract. There was, 
by implication, the promise of plaintiff to man- 
age the business faithfully, and with due regard 
to the interest of his principal. The question of 
the legality of the contract is, therefore, squarely 
presented ; and with a view to that question, and 
to some propositions that are made in connectio. 
with it, it is necessary to say that the contract is 
entire, so that any taint of illegality in one part 
affects the whole of it. There is no way of sever- 
ing it, so we can say that, although its stipula- 
tions as to the Sunday Globe may be in violation 
of law, and therefore void, yet those as to the 
daily and weekly Globe may be upheld, or so 
that, although for what was to be done under it 
prior to January 1, 1886, when the Penal Code 
went into effect, it was void, it might yet be 
upheld for all that it provided for after that 
date. To attempt that would be to attempt 
making another contract for the parties,—one 
that the present contract furnishes no reason to 
suppose they would have made for themselves. 
All of the provisions of the contract must, there- 
fore, stand or fall together. The plaintiff insists 
that the contract was not illegal, for it neither 
was executed on Sunday nor required plaintiff or 
defendant todo anything on Sunday. It bound 
defendant to maintain and issue a weekly, a daily, 
and Sunday Globe for the time specified in it, and 
it required plaintiff's services in the preparation 
and procuring, so far as related to the real estate 
advertisements, of material for each of those 
editions of the paper. According to the terms of 
the contract, the defendant was no more at liberty 
to discontinue its Sunday edition than to discon- 
tinue its daily or weekly edition, or all its 
editions. The theory of the complaint is that it 
was bound to continue them all; so that, if to 
issue, publish, and circulate a newspaper on Sun- 
day was against the law as it existed when this 
contract was made, then the parties contemplated 
and stipulated for a violation of the law by each. 
The law in reference to Sundays, in force at the 
time when the contract was made, was section 20, 
ch. 100, Gen. St. 1878, as follows: ‘No person 





shall keep open his shop, warehouse, or work- 
house, or shall do any manner of labor, business, 
or work, except only works of necessity and 
charity, * * * on the Lord’s day, commonly 
called Sunday; and every person so offending 
shall be punished by a fine,’’ etc. A contract 
which requires or contemplates the doing of an 
act prohibited by law is absolutely void. No 
cases of the kind have been more frequently be- 
fore the courts than contracts which were made 
on Sunday, or which required or provided that 
something prohibited by the statute should be 
done on Sunday; and in no instance has any 
court failed to declare such a contract void. Un- 
less the issuing and circulating a newspaper on 
Sunday is, within the meaning of the statute, a 
work of necessity, it is prohibited by it as much 
as any other business or work. The newspaper is 
a necessity of modern life and business, but it 
does not follow that to issue and circulate it on 
Sunday isa necessity. There are a great many 
other kinds of business just as necessary; many, 
indeed most, kinds of manufacturers and mer- 
cantile business are indispensable to the present 
needs of men, but no one would say that, because 
necessary generally, the prosecution of such busi- 
ness on Sunday is a work of necessity. That 
carrying on any business on Sunday may be 
profitable to the persons engaged in it; that it 
may serve the convenience or the tastes or wishes 
of the public generally ,—is not the test the statute 
applies. To continue on that day the sale of 
dry-goods or groceries, or the keeping open of 
market, saloons, theaters, or places of amuse- 
ment, might be regarded by many as convenient 
and desirable, but that would not bring such 
business within the exception in the statute. 


At the time this contract was made, the issuing, 
publishing, and circulating a newspaper on Sun- 
day was contrary to law; and as the contract 
provided for that, and as it was indivisible, it was 
thereby rendered wholly void. The Penal Code 
went into effect January 1, 1886. Section 229 . 
provides that certain kinds of articles, among 
them newspapers, may be sold in a quiet and or- 
derly manner on Sunday. Plaintiff contends that 
the recognition of this contract, and the continu- 
ance of business under it for more than a year 
after the issuance of the Sunday paper, became 
legal by the provisions of the Penal Code, con- 
stituted such a ratification of the contract as re- 
lieved it of any original taint of illegality. There 
is a difference in the decisions on the question 
whether a contract, void merely because it was 
made on Sunday, may be ratified on a secular 
day, so as to become valid; but there is no con- 
flict of decisions on the proposition that a con- 
tract, void because it stipulates for doing what 
the law prohibits, is incapable of being ratified. 
That is this case. The contract contemplated 
the doing what the law then in force prohibited, 
and for that reason it was void. It is true the 
law was so changed after the contract was made 


, that, from the .ime of the change, it became, as 
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plaintiff claims, lawful to do those things pro- 
vided in the contract which were unlawful at the 
time it was made, and so that, as he claims, a 
contract like this, made after the change went 
into effect, would have been valid. But that 
could not affect the validity of the previous con- 
tract, which was void from the beginning. The 
parties might have made a new contract to com- 
mence on or after January 1, 1886; but, because 
of the illegality in it, they could not at any time 
ratify this contract from the beginning; and, be- 
cause it is entire and indivisible, they could do 
nothing amounting to less than the making ofa 
new contract, which could give vitality to it for 
the time since January 1, 1886. An entire con- 
tract must be ratified, if at all, as an entirety. 
Order aflirmed. 


Norr.—I. Illegal Contract.—“‘No principal is better 
settled than that no action can be maintained on a 
contract, the consideration of which is either wicked 
in itself or prohibited by law.’! “Contracts in viola- 
tion of statutes are void; and they are so, whether the 
consideration to be performed or the act to be done be 
a Violation of the statute. A statute may either ex- 
pressly prohibit or enjoin an act, or it may impliedly 
prohibit or enjoin it by fixing a penalty to the per- 
formance or omission thereof. It makes no difference 
whether the prohibition be expressed or implied. In 
either case, a contract in violation of its provisions is 
void. The rule is certain and plain.”? “We take it to 
be now well settled by the authorities that any prom- 
ise, contract or undertaking, the performance of which 
would tend to promote, advance or carry into effect an 
object or purpose which is unlawful, is in itself void 
and will not maintain an action. The law, which pro- 
hibits the end, will not lend its aid in promoting the 

_ means designed to carry it into effect; and in this re- 
spect the law gives no countenance to the old distinction 
between malum in se and malum prohibitum. That 
which the law prohibits, either in terms or by fixing a 
penalty to it, is unlawful; and it will not permit in 
one form that which it declares wrong in another.’ 
Under this principle, no recovery can be had for 
spirituous liquors sold by one who has no license, in 
violation of a statute requiring license. A contract 
for a loan of money to be used in gaming in contraven- 
tion of the statute cannot be enforced.5 So with money 
loaned for the ransom of a ship from the enemy in 
time of war, contrary to the express provisions of the 
statutes.6 So with money loaned to be employed inan 
illegal jobbing transaction.’ The rule is the same with 
reference to a partnership agreement, one object of 
which was the illegal sale of lottery tickets.§ 

It was held in Massachusetts that no action would 
lie on a promissory note, the consideration of which 
was the sale of shingles of a certain size which was 
prohibited by the statute.® Also that an attorney 
could not recover for professional services, a part of 


1 Marshall, C. J., Armstrong v. Toler, 11 Wheat. 271. 

2 Wayne, J., Harris v. Runnels, 12 How. 83. 

8 Shaw, C. J., White v. Buss, 3 Cush. 448. 

4 Griffith v. Wells, 3 Denio, 226; Solomon v. Dreschler, 
4 Minn. 278 (Gil. 197). 

5 McKinnell v. Robinson, 3 Meeson & W. 434; White v. 
Buss, 3 Cush. 48. 

6 Webb. v. Brooke, 3 Taunt. 6. 

7 Cannan Vv. Bryce, 3 B. & Ald, 179. 

8 Williams v. Woodman, 8 Pick. 78. 

9 Wheeler v. Russell, 17 Mass. 258. 





the consideration of which was the division of attor- 
ney’s fees contrary to the prohibition of the statute. 
Also that no recovery can be had for the price of milk 
sold by the can at wholesale, in cans not sealed accord- 
ing to the requirements of the statutes; and it was 
immaterial that the State sealer refused to seal the 
cans in question.“ And so also recovery was denied 
upon a contract for threshing grain with a threshing 
machine which did not have its tumbling rod protected 
as required by the statute.!2 Contracts made upon 
Sunday in contravention of a statute prohibiting the 
doing of any business “except only works of necessity 
charity, etc.,” fall within this rule. It was accordingly 
held that a note executed on Sunday was void. And 
the same has been held as to a bond executed on the 
Lord’s day.“ For a full citation of early cases on this 
subject, see the briefs of counsel, which are printed 
entire. 

Il. Entirety of Contract.—“If any part of the con- 
sideration for a promise or set of promises is unlawful, 
the whole agreement is void. For it is impossible in 
such case to apportion the weight of each part of the 
consideration inducing the promise. In other words, 
where independent promises are in part lawful and in 
part unlawful, those which are lawful can be enforced; 
but where any part of an entire consideration is un- 
lawful, all promises founded upon it are void.’ 
“‘Where there is one promise made upon several con- 
siderations, some of which are bad, and some good, 
the promise is wholly void; for it is impossible to see 
whether the legal or illegal portion of the consideration 
most affected the mind of the promisor and induced 
his promise.”!” If the consideration of his promise be 
in part illegal, and the promise be not divisible and 
apportionable to the several parts of the consideration, 
the whole is void. An old case is as follows: 
‘*Whereas the plaintiff had taken the body of one H 
in execution at the suit of J S, by virtue of a warrant 
directed to him as special bailiff, the defendant, in 
consideration that he would permit him to go at large, 
and of two shillings to the defendant paid, promised 
to pay the plaintiff all the money in which H was con- 
demned; and upon non-assumpsit, it was found for the 
plaintiff. It was moved in arrest of judgment that the 
consideration is not good, being contrary to the statute 
of 23 Hen. VI, ch. 10, and that a promise and obligation 
was all one. And though it be joined with another 
consideration of two shillings, yet being void and 
against the statute for part, it is void in all.’’9 

JAMES O. PIERCE. 


10 Allen v. Hawks, 13 Pick. 79. 

11 Miller v. Post, 1 Allen, 434. 

12 Ingersoll v. Randall, 14 Minn. 400 (Gil. 304). 

18 Brimhall v. Van Campen, 8 Minn. 13 (Gil. 1); Finney 
v. Callendar, 8 Minn. 41 (Gil. 23). 

4 Pattee v. Greely, 13 Met. 284. 

15 Wheeler v. Russell, 17 Mass. 258 (1821). 

16 Pollock on Cont. p. 321. 

7 Anson on Cont. p. 182. 

18 Leake on Cont. (ed. 1878) pp. 779, 631; Shackell v. 
Rosier, 2 Bing. N. C. 634; The King v. Northwingfield, 1 
B. & Adol., 912, 

19 Featherston v. Hutchinson, Cro. Eliz. 199. 








JETSAM AND FLOTSAM. 





Texas Law.—Texas seems to be the paradise of 
technicality in criminal law. We advise intending 
rascals to go there. In Riley v. State, Texas Court of 
Appeals, May 15, 1889, it was held that an indictment 
for theft of a horse “from the possession Henry 
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Wright” was -fatally defective in the omission of the 
word “‘of.”? The is the sapient court which refused to 
follow the United States Supreme Court on the ques- 
tion of the taxation of ‘“‘drummers,’”’ and read that 
court a severe lesson on its stupidity and inconsist- 
ency. The Texas Court of Appeals ought to show 
more sense or take a reef inits name. From such a 
high-sounding appellation one naturally expects 
something better than this.—Albany Law Journal. 


County Court Day IN KENTUCKY.—Through all 
the old time of Kentucky State life there towers up 
the figure of the justice of the peace. Commissioned 
by the governor to hold monthly court, he had not 
always a court-house wherein to sit, but must buy 
land in the midst of a settlement or town whereon to 
build one, and the contiguous necessity of « civiliza- 
tion—a jail. In the rude court-room he had a long 
platform erected, usually running its whole width; on 
this platform he had aruder wooden bench placed, 
likewise extending all the way across; and on this 
bench, having ridden into town, it may be, in éun- 
colored leggins, broadcloth pantaloons, a pigeon- 
tailed coat,a shingle-caped overcoat, and a $l2 high 
fur hat, he sat gravely and sturdily down amid his 
peers, looking out upon the bar ranged along a wooden 
bench beneath, and prepared to consider the legal 
needs of his assembled neighbors. Among them all 
the very best was he; chosen for age, wisdom, means, 
weight and probity of character; asa rule, not pro- 
foundly versed in the law, perhaps knowing nothing 
of it—being a Revolutionary soldier, a pioneer, or a 
former—but endowed with a sure, robust common- 
sense and rectitude of spirit that enabled him to divine 
what the law was; shaking himself fiercely loose from 
the grip of mere technicalities, and deciding by the 
natural justice of the case; giving decisions of equal 
authority with the highest court, an appeal being 
rarely taken; perpetuating his own authority by ap- 
pointing his own associates; with all his shortcomings 
and weaknesses a notable historic figure, high-minded, 
fearless and incorruptible, dignified, patient and 
strong, and making the county court days of Ken- 
tucky for well nigh half a centurv memorable to those 
who have lived to see justice less economically and 
less honorably administered.—From ‘County Court 
Day in Kentucky,’ by James Lane Allen, in August 
Harper’s. 

PROMISSORY NOTE PAYABLE AT CONVENIENCE.— 
Judge Gresham recently decided a case arising out of 
a peculiar promissory note which reads: “Chicago, 
Nov. 1, 1883. For value received I promise to pay to 
8. F. Smithers $2,048.25, payable at my convenience, 
and upon this express condition that I am to be sole 
judge of such convenience and time of payment. A. 
Junker.” Smithers waited nearly five years, but it 
did not suit Junker’s convenience, and this suit was 
brought. Junker contended that he did not need to 
pay until he chose. As the note was given for a con- 
sideration, the court said that Smithers had a right to 
be paid in a reasonable time. It was not contemplated 
that the limitations fixed by Junker should destroy 
the obligation to pay. If the defendant had the sole 
right to wait until it suited his convenience the note 
might never be paid. Judgment was rendered in 
favor of Smithers. 








QUERIES AND ANSWERS. 


Query No. 9. 
A, a single woman, mortgages her realty to B. She 
afterwards marries C, and gives a mortgage, in which 








her husband joins, to D on the same premises. The 
mortgage contains the usual covenants. B forecloses 
his mortgage and title inures to him; then C, the hus- 
band of A, buys the premises from B. Does the 
mortgage to D revive and become a first lien on the 
premises? R. K. B. 


QuERY No. 10. 

A subscribed to the capital stock in a corporation 
incorporated under the general railroad law of a 
State. This general law authorized corporations to 
change their name, capital stock, route, etc., but spe- 
cified the method of doing so, to-wit: By a two-thirds 
vote of the stockholders and an application to the sec- 
retary of State (setting forth the vote) for a certifi- 
cate of the change. The directors of said corporation 
did not comply with the method set forth by the 
general Jaw, but went direct to the legislature and 
obtained from it an act changing name, capital stock, 
route and termini, which act was accepted by the cor- 
poration without dissent, there being a quorum pres- 
ent (but not A). 1. Does a change of route include a 
change of termini or terminus? 2. Was A’s cuntract 
violated, and is he discharged from obligation to pay? 

A. P. H. 


QUERIES ANSWERED. 





QUERY NO. 7. 
[To be found in Vol. 29, Cent. L. J. p. 133.] 


A judgment in personam, obtained by extraterrito- 
rial service of process, will not be recognized as valid 
outside the State where rendered. Statutes of a State 
permitting such judgments will be disregarded by the 
courts of other States. Undoubtedly, a judgment of 
this character would be held void under the United 
States constitution, as having been obtained without 
“due process of law:” Smith v. Grady, 68 Wis. 215, 
and cases there cited; Bishoff v. Wetherel, 9 Wall. 
812. It seems that decrees of divorce constitute an 
exception to this rule. Hunt v. Hunt, 72 N. Y. 217. 

W. B. 








HUMORS OF THE LAW. 





LAWYER. [| have my opinion of you. 
Citizen. Well, you can keep it. The last opinion I 
got from you cost me §150. 


LORD NORBURY, Walking to court one morning, saw 
a crowd on the quay, near the Four Courts. He in- 
quired the canse, and was informed a tailor had just 
been rescued from attempting suicide by drowning. 
“What a fool,” responded the Chief Justice, “‘to leave 
his hot goose for a cold duck!” 


THE LAW AND THE Laby.—Patient Man—“Suppose 
a woman makes it so hot for her husband that he can’t 
live with her, and he leaves her, what can she do?” 
Lawyer — “Sue him for support.” Patient Man— 
“Suppose she has run him so heavily into debt that he 
can’t support her, because his creditors grab every 
dollar as quick as he gets it, besides running his busi- 
ness with their suits?’ Lawyer—“If for any reason 
whatever he fail to pay her the amount ordered, he 
will be sent to jail for contempt of court.’’ Patient 
Man—“Suppose she drives him out of the house with 
a flat-iron, and he’s afraid to go back?” Lawyer— 
“She can arrest him for desertion.” Patient Man - 
“Well, I don’t see anything for meto do butto go 
hang myself.” Lawyer—“It’s against the law to com- 
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mit suicide, and if you get caught attempting it, you’ll 
be fined and imprisoned. Ten dollars, please. Good- 
day.” 
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1. ACTIONS—Title.—Code Civil Proc. Cal. § 738, provides 
that an action may be brought by any person against 
another who claims an estate or interest in real prop- 
erty adverse to him for the purpose of determining 
such adverse claim. Sections 3412, 3413, Civil Code, pro- 


-vide for the bringing of an action to cancel instruments 


which may be deemed a cloud upon title making an 
exceptioa in the case of instruments void on their 
face: Held, that the two actions are different in pur- 
pose, and that the former action may be brought to 
determine any adverse claim whatever, and the plaint- 
iff need not set forth the nature of defendant’s claim.— 
Castro v. Barry, Cal., 21 Pac. Rep. 946. 

2. ADVERSE PossESSION.—A party who has been in the 
actual open, notorious, exclusive, adverse possession 
of real estate for ten years thereby acquires an abso- 
lute title to such real estate, and may maintain an 
action to have certain deeds which are clouds upon the 
title set aside and declared void, and quiet his posses- 


sion in the premises. — Tourtelotte v. Pearce, Neb., 42 N. 
W. Rep. 915. 
3. ADVERSE POSSESSION. — Plaintiff sued to restrain 


the city of St. Louis from removing, as an obstruction, 
without compensation, a certain building erected six 
years before the dedication ofthe streeton which it 
was situated, alleging that he had claimed title to, and 
had been in adverse possession of, the building and the 
land on which it was situated for more than thirty 
years before suit. Defendant contested under § 3227, 
Rev. St. Mo. 1879, which provides that nothing contained 
in any statute of limitation shall extend to any lands 
appropriated to any public use: Held, that this statute 
is prospective and does not apply to cases where right 


of entry accrued before it was enacted. — Connecticut 
Mut. Life Ins. Co. v. City of St. Louis, Mo., 118. W. Rep. 
969. 


4. ADVERSE POsSsESSION.— Where a widow, holding a 
life estate in lands by right of dower, purchases the 
reversion at administrator’s sale, and the price is used 
to pay debts ofthe decedent, even though the sale is 
irregular and void, the widow obtains an equitable title 





to the fee, which ripens into a legal title, by adverse 
possession by her and her grantees for more than 
twenty years, though the heirs of the decedent could 
not sue at law for the land duiing the widow’s life. — 
Woodstock Iron Co. v. Fullenwide:, Ala., 6 South. Rep. 197. 

5. APPEAL—Presumptions.— Where a case is presented 
upon the transcript alone, without a bill of exceptions, 
instructions given to the trial jury by the district court 
will be presumed to be correct, unless they misstate 
the law, and contain propositions which could not be 
held correct in any possible case made by the proof 
under the complaint or information upon which the 
prosecution was founded, all presumptions being in 
favor of the regularity of the proceedings of the district 
court.— Willis v. State, Neb., 42 N. W. Rep. 920. 

6. ASSIGNMENT. — Where the assignor of a claim 
against the estate of a deceased person is offered as a 
witness to prove the claim, it is not error to ask him if 
the assignment was made forthe purpose of enabling 
him to become a witness. It is competent to show by 
the assignor that the assignment was colorable, and 
that he has an interest in the claim which excludes his 
testimony against the deceased person.— Buck v. Patter- 
son, Mich., 42 N. W. Rep. 949. 

7. ATTACHMENT. — In a proceeding to try the right of 
property claimed by defendant, which had been at- 
tached by plaintiffin an action against 8, plaintiff 
offered in evidence the judgment in his favorin the 
suit against 8, which was objected to onthe ground 
that it was a personal judgment, and had been rendered 
upon citation by publication without the appearance 
of defendant: Held, that as the attachment was issued 
in an action to foreclose a mortgage,the service by 
publication was sufficient to give the court jurisdiction 
to render a judgment which in legal effect subjected 
the attached property to the payment of the debt sued 
on.— Harris v. Daugherty, Tex., 11 8. W. Rep. 921. 


8. BANKRUPTCY.— The liability of a subscriber to cor 
porate stock for his unpaid subscription is a provable 
debt in bankruptcy against the estate of such sub- 
scriber, though no assessment has yet been made, un- 
der Rev. St. U. 8. § 5067, providing that all debts due and 
payable from the bankrupt at the commencement of 
proceedings or then existing and payable in the future 
shall be provable debts. — Glenn v. Abell, (U. 8. C. C.) 8. 
Car., 39 Fed. Rep. 10. 

9. CARRIERS OF PASSENGERS. — Where two railroad 
companies jointly maintain a platform over which pas- 
sengers would naturally pass in going from the station 
of one company tothat of the other,to take passage 
on the train of the latter, both companies are liable for 
injuries to a passenger so doing, resulting from the 
negligent condition of the platform. — Lucas v. Pennsyl- 
vania Co., Ind., 21 N. E. Rep. 972. 


10. CARRIERS— Passengers. — Where a railroad com- 
pany maintains a platform connected with its depot, 
upon which passengers would naturally walk in leav- 
ing its trains, it is bound to keep such platform ina 
safe condition. and is liable to a passenger who receives 
personal injuries from defects therein, while walking 
over it in a prudent and careful manner.— Louisville, etc. 
Ry. Co. v. Lucas, Ind., 21 N. E. Rep. 968. 

ll. CONSTITUTIONAL Law. — Const. Md. art. 15, § 5, de- 
claring that the jury shall be judges as well of law as 
of fact in criminal cases, does not prohibit the court 


‘from instructing the jury on the law, when they unani- 


mously request it.— Beard v. State, Md., 17 Atl. Rep. 1044. 

12. ConTrRacts—Consideration.—A promise by a judg- 
ment creditor, made to the debtor, to attend the exe- 
cution sale, and make the property bring the amount 
of the debt, is without consideration, and does not bind 
the creditor.— Baer v. Christian, Ga., 98. E. Rep. 790. 

18. ConTRACT. — A contract by which one party, un- 
married, and having no forced heirs, conveys an 
immovable to another for the consideration of an an- 
nual stipulated rent during the iife-time of the party 
conveying the property,in which the advantages, if 
any, of the vendee are not immensely disproportionate 
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is not in contravention of the laws of Louisiana. — 
Buford v. Collins, La., 6 South. Rep. 219. 

14. CoNTRACTS—Parties.— One who acquires from one 
of the parties thereto an interest in the subject-matter 
of asealed contract to which he was not a party, and 
which was not made for his benefit or intended to bind 
him, does not become liable on the contract, though 
the instrument by which he acquired his interest pro- 
vides that, “as between the parties,’ he should have 
the same rights and liabilities as though he had joined 
in the original contract. — New England Dredgiug Co. v. 
Rockport Granite Co., Mass., 21 N. E. Rep. 947. 

15. ConTRacT—Consideration. — A verbal promise to 
convey land in consideration of marriage is a moral 
obligation, the fulfillment of which is legal, except as 
against creditors, and does not raise a presumption of 
fraud.—Manke v. Manke, Mich., 42 N. W. Rep. 958. 


16. ConTRacT— Consideration. — Plaintiff, a trimmer 
for an electric light company, was injured by a fall by 
the breaking of a guard. The company paid his doc- 
tor’s bill and his wages while he was sick. On recovery 
he again worked forthe company until his discharge 
aftersome months. He was hired again by the com- 
pany on signing a release of all claims for damages, the 
company agreeing to give him steady work if he would 
sign the release: Held, that even ifthe payment of the 
doctor’s bill and wages while plaintiff was sick was 
voluntary, and therefore, no consideration for the re- 
lease, the promise to take plaintiff again into defend- 
ant’s employment was a legal agreement, and good for 
one year, though not in writing, and wasa sufficient 
consideration for the release. — Hobbs v. Brush Electric 
Light Co., Mich., 42 N. W. Rep. 965. 

17. ConTRACTS—Consideration.—In a suit on an agree- 
ment to pay plaintiffs ‘all the balance due and unpaid” 
on notes given by P to plaintiffs, and indorsed by C, 
defendant can show by parol evidence that the consid- 
eration was an executory promise of the plaintiffs, and 
can prove a total or partial failure to perform on their 
part.—De Camp v. Scofteld, Mich., 42 N. W. Rep. 962. 


18. CORPORATIONS—Subscriptions.— Plaintiff corpora- 
tion was organized for the purpose of acquiring and 
operating a cotton-mill,a proposition by another cor- 
poration to sell its cotton-mill and plant being at the 
time under consideration by the incorporators of 
plaintiff, and defendant subscribed to plaintiff’s capital 
stock on copdition that the subscription was not to be 
payable until the contract with the other corporation 
had been ratified by a majority of the stockholders: 
Held, in an action to enforce defendant’s subscription, 
that it was competent for plaintiff to show that no con- 
tract had been consummated at the time of defendant’s 
subscription, and that it was apparent that the contract 
referred to was only contemplated. — Cravens v. Eagle 
Cotton Mills Co., Ind., 21 N. E. Rep. 981. 


19. CORPORATIONS. — Where a corporation takes all 
proper steps towards its organization, as required by 
statute, it is fully incorporated, though the probate 
judge, though requested to, has not issued the certifi- 
cate of incorporation required by Code Ala. § 1807, pro- 
viding that the judge shall certify, ‘on the completion 
of their organization, that they are organized under 
the law, and are authorized to do business. — Sparks v. 
Woodstock Iron § Steel Co., Ala., 6 South. Rep. 195. 


20. CORPORATIONS—Dissolution. — On the dissolution 


of an eleemosynary corporation, having no debts and- 


no stockholders, the title to its land reverts to the 
original owner, without any act on her part. — Mott v. 
Danville Seminary, Ill., 21 N. E. Rep. 927. 

21. CRIMINAL Law — Prostitution. — On a trial for un- 
lawfully keeping a house of ill fame, resorted to for 
the purpose of prostitution, evidence is admissible as 
to the character of the house for one week or longer, 
before the day alleged in the information, if the house 
was kept by defendant during that time. — People v. 
Gastro, 42 N. W. Rep. 987. 

22. CRIMINAL Law—Seduction. — Upon the trial of an 
indictment for seduction, the record of a previous con- 





viction of defendant upon a charge against him by the 
complaining witness for bastardy is not admissible. — 
State v. Wenz, Minn., 42 N. W. Rep. 933. 

23. CRIMINAL Law—Rape. — In a prosecution for rape, 
an instruction in substance cautioning the jury against 
prejudice which was lialbe to be aroused against the 
accused because of the heinous nature of the charge, 
and calling their attention to difficulty of defending 
against the accusation; and thatif the carnal knowl- 
edge while she had the power to resist was with the 
voluntary consent of the woman, no matter how tardily 
given or how much force had previously been em- 
ployed, it was no rape, should have been given. — Rey- 
nolds v. State, Neb., 42 N. W. Rep. 903. 

24. CRIMINAL LAW—False Pretenses.— Representations 
that defendant was a witch doctor and could kill and 
destroy witches; that the person to whom the repre- 
sentations were made was the victim of witches; and 
that unless he employed defendant to exercise them 
they would kill him and his family, constitute no of- 
fense, being mere expressions of opinion, and not cal- 
culated to deceive aman of common understanding.— 
State v. Burnett, Ind., 21 N. E. Rep, 972. 

25. CRIMINAL Law — Murder. — It appeared that de- 
fendant and deceased engaged in a sudden quarrel, 
when defendant, who had a hoe in his hand, with which 
he had been working when the quarrel began, turned 
it round and struck deceased with the handle, instead 
of the blade. Deceased, at the time, had a shovel in 
his hand: Held, that an instruction should have been 
given on manslaughter in the third degree, which is 
defined in Rey. St. Mo. § 1244, as “the killing of another 
in a heat of passion, without a design to effect death, 
by a dangerous weapon.”— State v. Wilson, Mo., 118. W. 
Rep. 985. 

26. CRIMINAL Law—Murder. — Where it appears from 
the evidence that the crime was nothing less than 
murder in the first degree, a refusal to instruct on 
murder in the second degree is proper.— State v. Ander- 
son, Mo., 118. W. Rep. 981. 

27. CRIMINAL LAW—Embezzlement.—An indictment in 
one count for embezzling, within three years, a certain 
sum of money, is sustained by proof of the embezzle- 
ment within that time of such sum,or any portion 
thereof, and under § 1821 it is not necessary to specify 
the time at which the offense was committed, as time is 
not the of the off: — State v. Pratt, Mo.. 118. 
W. Rep. 977. 

28. CRIMINAL Law — Embezzlement. — Under Rev. St. 
Mo. § 1820, which provides forthe punishment of any 
clerk, agent, etc., who shall embezzle any money, prop- 
erty, etc., whjch shall come into his possession “by 
virtue of his employment,” an agent whose duties ex- 
pired December 20, can be convicted of embezzlement, 
where he takes the money of his late employer on 
December 27.—State v. Jennings, Mo., 118. W. Rep. 980. 

29. CRIMINAL Law—Burglary.—On trial for burglary it 
was not prejudicial error to permit a witness to testify 
that, from appearances, force had been applied from 
the outside to break the lock of aninner vault door 
which had been secured by an ordinary lock and key.— 
Fort v. State, Ark., 118. W. Rep. 959. 

30, CRIMINAL Law—Larceny.— On a trial for theft, the 
State cannot prove another theft, unless the two thefts 
are contemporaneous, and then forthe purpose only 
of proving identity, developing the res gesta, or estab 
lishing the necessary link in the chain of circumstances 
connecting defendant with the theft on trial.— Van Mus- 
grave v. State, Tex., 118. W. Rep. 927. 

81. CRIMINAL PRACTICE. — Under Rev. St. Ind. §§ 1387, 
1679, and act March 10, 1873, when a prosecution for 
felony has been begun in vacation, and defendant has 
recognized to the next term, he can be tried on infor- 
mation at such term before the impaneling of the grand 
jury.—Kennegar v. State, Ind., 21 N. E. Rep. 917. 

32. DEATH BY WRONGFUL ACT. — In an action bya 
father for the negligent killing of his son, under Rev. 
8t. Tex. art. 2909, limiting the damages in such cases to 











XUM 


Vou. 29. 


THE CENTRAL LAW JOURNAL. 177 








pecuniary loss only, the jury may consider the circum- 
stances of the son, his occupation, age, health, habits 
of industry, sobriety, and economy, his annual earn- 
ings,and his probable duration of life at the time 
of the accident; also the amount of property, age, 
health, and probable duration of plaintiff's life, and 
the amount of assistance he had a reasonable expec- 
tation of receiving from the son. — Hall v. Galveston, etc. 
Ry. Co.,(U. 8. C0. C.) Tex., 39 Fed. Rep. 18. 

33. DEED—Delivery. — Held, under the evidence a de- 
livery of a deed where a husband signed and acknowl- 
edged one conveying land to his wife, stating to the 
notary before whom he acknowledged it that he wished 
to give the property to her, and put the deed on the 
table, told her what it was, and directed her to put it 
away, saying that it could be recorded at any time. — 
McGrath v. Hyde, Cal. 21 Pac. Rep. 948. 

34. DESCENT AND DISTRIBUTION.— An estate consisted 
of a small amount of personal property, which was ex- 
empt from execution. This was sold by the adminis- 
trator and the proceeds paid over to the widow: Held, 
that as under the act Miss. 1865, the property descended 
to the widow, and was not subject to administration, 
the proceeds having been paid to her, the administra- 
tor could not be held for the property in a suit by one 
of the children of decedent. — Grafton v. Smith, Miss., 6 
South. Rep. 209. 

35. ELECTIONS AND VOTERS. — Where persons holding 
the offices of councilmen of such city derive title to 
such offices from an election invalid because the voters 
were not registered, they are properly ousted on pro- 
eeedings in the nature of quo warranto.—Stute v. Frazier, 
Mo., 118. W. Rep. 973. z 

36. EMINENT DOMAIN. — The taking of demised prem- 
ises by the right of eminent domain operates as an 
apportionment of the rent, and dissolves the relation 
of landlord and tenant pro tanto: and the whole prem- 
ises should be valued and apportioned between the 
landlord and tenant, giving tothe landlord the value 
of his reversion, and the rents reserved during the 
term, less an abatement for present payment, and to 
the tenant the value of his term, less the rent charged 
thereon.— Board v. Johnson, Miss., 6 South. Rep. 199. 


37. EMINENT DOMAIN.— Where a railway company ap- 
peals from an award of damages for real estate con- 
demned for right of way, and becomes satisfied of the 
correctness of the award, and therefore does not 
desire to prosecute such appeal, the proper motion is 
to affirm the award, as such motion, if sustained, will 
carry interests and costs.— Robbins v. Omaha, etc. R. Co., 
Neb., 42 N. W. Rep. 905. 

38. EMINENT DOMAIN. — Under Code Civil Proc. Cal. § 
1248, the defendant is entitled to the full value of the 
land taken, for the use of a private individual, and also 
to the damages sustained by the balance of the tract by 
the severance from the part taken, less the benefits 
accruing to such part; and itis immaterial that Const. 
Cal. art. 1,§ 14, makes different provisions in case of 
the taking of land for use of a private corporation. — 
Moran v. Ross, Cal., 21 Pac. Rep. 958. 

39. Equiry.—A court of chancery has jurisdiction to 
decree an accounting for rents and profits by an in- 
truder upon the lands of a non compos mentis; and an 
action may be brought for rents and profits alone, and 
not for possession, whenever it is for the interest of 
the ward that the intruder should retain possession of 
the lands.— Robinson v. Burritt, Miss., 6 South. Rep. 206. 

40, ESTOPPEL. — In an action to recover land, involv- 
ing the statute of limitation, if plaintiff deliberately 
stands by for years, without offering any objection, and 
sees defendant buying the land and making improve- 
ments on it, under the supposition that he has a good 
title, he will be estopped to set upa claim as against 
defemdant.— Marines v. Goblet, 8. Car., 9 8. E. Rep. 803. 

41. EXECUTION.— A petition for execution under Code 
Miss. § 1751, which falls to allege that the judgment was 
enrolled, and thereby alien on the land at defendant’s 

eath, and which shows that a former execution had 





been quashed, is insufficient. — Alsop v. Cowan, Miss., 6 
South. Rep. 208. 

42, EXECUTORS.—In assumpsit by executors, proof of a 
promise, express or implied, made to the testator in 
his life-time, is not admissible unless the declaration 
alleges that fact.— Merritt v. Keller, Mich., 42 N. W. Rep. 
941. 

43. EXTRADITION. — Section 330 of the Criminal Code 
contemplates that the charge of the crime against the 
person to be arrested and delivered up must be made 
in the State where the offense was committed. The 
charge must be to some court, magistrate, or officer, in 
the form of an indictment, complaint, or other accusa- 
tion known to the laws of such State or territory, and 
be pending; and a complaint made before a magistrate 
in this State which fails to allege that such charge is 
pending against the accused in the State where it is 
alleged the offense was committed will not confer juris- 
diction on such magistrate.—Forbes v. Hicks, Neb., 42 N. 
W. Rep. 898. 

44, FRAUDULENT CONVEYANCES,.—A bill to set aside cer- 
tain “pretended confessions” of judgment, alleged to 
have been made by the debtor with intent to delay and 
defraud plaintiffs, creditors of the debtor, is bad on de- 
murrer, where the facts are not set forth by which the 
court can judge whether such confessions are fraudu- 
lent or not.—Person v. Hewitt, Cal., 21 Pac. Rep. 950, 


45. Fraups—Statute of.— Where one isin the posses- 
sion of an hotel by parol agreement, without any stip- 
ulation as to the length of time he shall keep it, he is a 
tenant at will, and a contract made by him to sell his 
possession is not required by the statute of frauds to be 
in writing.— Reno v. Beardsley, Utah, 21 Pac. Rep. 944. 

46. FRaups—Statute of.—An oral promise by a vendee 
to surrender to his vendor his interest in the land, 
created by the written contract of sale is void.—Dough- 
erty v. Catlett, Ill.,21 N. E. Rep. 932. 


47. HUSBAND AND WIFE. — Where a husband executed 
to his wife a deed of conveyance to certain real prop- 
erty, and the deed purported to be in consideration of 
the receipt of one dollar: Held, that the deed created in 
equity a trust in the premises in favor of the wife; but, 
as the facts and circumstances showed that it was evi- 
dently intended as a provision for the wife and their 
children, which he was also expected to enjoy, and the 
evidence in the case strongly indicating that the wife 
had not remained faithful to her husband; that her af- 
fections for him had become alienated, resulting 
finally in a dissolution of the marriage ties between 
them ; Held, that equity ought notto aid her ip the en- 
forcement of the trust, where the court was not satis- 
fied that it was created for a valuable consideration, 
except as to a certain class of debts incurred by the 
wife for the support of the family. — Miller v. Miller, 
Oreg., 21 Pac. Rep. 938. 


48. INSURANCE—Accident.—A contract of life and acci- 
dent insurance excepted from the risks covered by it 
injuries resulting from being upon the platform of 
moving cars, or from attempting to enter or leave such 
cars in motion; this exception not being applicable, 
however, to the exposure of railway employees in the 
performance of their duty. The assured, a shop hand 
of a railway company, while being carried homeward 
from the shop at the close of the day’s work, upon one 
of the company’s trains, went out upon the platform 
while the train was in motion, intending to get off when 
it should stop, for the purpose of crossing over, by a 
switch, to another track. He was thrown off and killed: 
Held, that the case was within the specified exceptions 
in the contract, and the insurer was not Hable.— Hull v. 
Equitable Accident Ass’n., Minn., 42 N. W. Rep. 986. 


49. INSURANCE — Receivers. — The title to act No. 82, 
Sess. Laws Mich. 1873, ‘An act to provide for the incor- 
poration of mutual fire insurance companies, and 
defining their powers and duties,” is sufficient to em- 
brace, without particular mention, provisions for 
winding up such companies when they become insolv- 
ent. Their examination hy the insurance commis- 
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sioner, the appointment of a receiver, and the assess- 
ment of policy-holders to pay liabilities, are all 
necessarily incident to the object expressed in the title. 
— Wardle v. Townsend, Mich., 42 N. W. Rep. 950. 

50. INTOXICATING L1IQUORS.— Evidence held to sustain 
verdict for plaintiff in an action by a widow, ¢ on behalf 
of herself and infant child, against defend 
keepers, and their sureties, the cause of action being 
the selling of intoxicating liquors tothe husband and 
father of the plaintiff and her said child, by reason of 
the drinking of which he became and was intoxicated, 
and that, while so intoxicated and endeavoring to 

“board a moving freight train on a railroad, he was run 
over by the cars and killed.— Sellars v. Foster, Neb., 42 N. 
W. Rep. 907. 
51. JupDGE. — Under Rev. St. Mo. 1879, §§ 1879, 1880, a 
ial judge, selected and qualified to try a cause, 
possesses during the trial and hearing of such cause, 
and “in relation thereto only,” all the powers of the 
regular judge, and retains jurisdiction thereof until its 
final determination. Petitioner was indicted and a 
special judge appointed to try the case. Before triala 
new indictment was found against petitioner, which 
the regular judge presiding held to be a substitute for 
the first, and for the same offense, and he thereupon 
quashed the first: Held, that the regular judge had 
authority to take such action, and petitioner was prop- 
erly tried under the second indictment before the 
special judge.— Ez parte Clay, Mo., 118. W. Rep. 998. 

52. JUDGE— Disqualification. — Under Const. Tex. art. 
5,§ 11, Rev. St. Tex. art. 1090, where the wife of a de- 
fendant in an action was sister to the wife of the judge, 
a certificate by him of disqualification would not be 
held to be untrue; as if the defendant represented his 
wife in the action, or represented community rights of 
himself and wife, or if any judgment in the action 
would affect the wife through her community rights, 
the judge would be disqualified. — Schultz v. McLeary, 
Tex., 11 8. W. Rep. 924. 

53. JUDGMENTS.— Territorial Courts.— Under the con- 
stitution and laws of the United States, the judgments 
and records of the <ourts of the several territories 
stand on the same footing as those ofthe courts of a 
State, as respects the faith and credit to be given to 
them.— Suesenbach v. Wagner, Minn., 42 N. W. Rep. 925. 


54. LANDLORD AND TENANT. — A land owner, who as- 
signs as collateral security fora debt owed by him a 
note given by his tenant for rent, still retains an inter- 
est in the note, and has a suspended lien on the crop of 
his tenant, enforceable when he redeems the note, and 
the purchase of the crop of the tenant, or any part of 
it, by third parties, with notice that the note remains 
unpaid, will not defeat such right against the crop 
purchased, or the proceeds of the sale thereof. — Dick- 
inson v. Harris, Ark., 118. W. Rep, 965. 

55. LEASES—Assignment.— A covenant by a lessee not 
to assign the lease or underlet the premises without the 
lessor’s consent is not broken by an involuntary sale of 
the leasehold under execution against the lessee. — 
Farnumv. Hefner, Cal., 21 Pac. Rep. 955. 

56. LIBEL — Privileged Communications. — The fact 
that a woman owed money before her marriage which 
she refuses to pay, exhibiting great ingratitude, does 
not render a defamatory letter concerning her conduct 
before marriage, written by the creditor to the hus- 
band, a privileged communication, though the object 
was to compel the husband or the wife to pay the debt. 
— Beals v. Thompson, Mas3., 21 N. E. Rep. 959. 

57. LIBEL. — Where a libelous charge is contained in 
an article published in a newspaper, a complaint in an 
action for the libel need set out only so much of the 
article as contains the libel. — Blethen v. Stewart, Minn., 
42 N. W. Rep. 932. 

68. Liens. — An electric light plant furn:shed for a 
steam. boat, for the creation and distribution of electric 
lights, comes within Code Miss. 1880, § 1378, giving a lien 
on the boat for “material furnished about the erection 
and construction, alteration or repairs.” — Mullholland 











v. Thompson-Houston Electric Light Co., Miss., 6 South. 
Rep. 211. 

59. LIMITATION OF ACTIONS. — Where land of a dece- 
dent is sold for the payment of a debt under a decree 
rendered on proceedings begun by the administrator, 
to which the heirs are parties, and the land is bid off to 
satisfy the debt, but the court refuses to compel a con- 
veyance, and orders a resale, the proceedings are nunc 
pro tunc, and the statute of limitations cannot be 
pleaded as a bar. — Matth v. Matthews, Miss., 6 South. 
Rep. 201. 

60. MARRIAGE.—Under § 1, ch. 6’, Gen. St. 1878, where a 
person whose husband or wife has been absent for five 
successive years without being known to such person 
to be living during that time, marries during the life- 
time of such husband or wife,the marriage is valid to 
the time of decree annulling it, made by a court with 
jurisdiction in such matters,in an action for the pur- 
pose, and having the proper parties before it. Its 
validity cannot be assailed collaterally. — Charles v. 
Charles, Minn., 42 N. W. Rep. 935. 

61. MASTER AND SERVANT.— The rule that the servant 
takes the risk of the dangers incident to his employ- 
ment does not include dangers or defects, which are 
unknown to him, and which he had no means as ascer- 
taining.— Arabello v. San. Ant., etc. Ry. Co., Tex., 118. W. 
Rep. 913. - 

62. MORTGAGE. — When, in a suit to foreclose a mort- 
gage, a third person alleges by cross-bill that the 
mortgage was without consideration, the burden of 
proof is on him to establish the fact by a preponderance 
of evid St botham, Utah, 21 Pac. Rep. 
946. 

63. MORTGAGES—Adverse Possession. — The bona fide 
mortgagee of land to which his mortgagor has perfect 
record title derived from the patentee, without notice, 
actual or constructive, of any adverse claim, has a lien 
on the land superior to the title of one who afterwards 
establishes a right to have the patent set aside and the 
land patented to him on account of his prior entry. — 
Robbins v. Moore, Ill., 21 N. E. Rep. 934. 


64. MUNICIPAL CORPORATIONS. — The chaiter of a city 
provided that the council should audit all accounts 
against the city, which accounts should be accompanied 
with an affidavit that the services had been performed 
or the property charged delivered to the city, and the 
accounts were also to be itemized: Held, that the stat- 
ute did not apply toa suit for damages for personal 
injuries. — Lay v. City of Adrian, Mich., 42 N. W. Rep. 959. 

65. MUNICIPAL CORPORATIONS.— A municipal corpora- 
tion, authorized by its charter to build and maintain a 
sewage system, cannot, under an ordinance to that 
effect, not expressly indicating and sanctioning the 
particular arrangement of the drains, so arrange the 
drains as to create an unnecessary nuisance, injurious 
to private rights of property. — Edmondson v. City of 
Moberly, Mo., 11 8. W. Rep. 990. 

66. NEGLIGENCE—Vicious Animals.—Where plaintiff, a 
woman, while standing on a bridge, was thrown 
over the railing by a bull ina passing drove of cattle, 
she was not guilty of gross negligence in not going 
off the bridge when she first say the cattle coming. — 
Barnum v. Terpenning, Mich., 42 N. W. Rep. 967. 

67. NEGOTIABLE INSTRUMENTS.— A note which waives 
presentment for payment, protest, and notice of non- 
payment, and recites that the payee or holder may 
extend the time of payment without notice, and with- 
out prejudice to his rights against makers, sureties, 
and indorsers, is not a negotiable promissory note, 
andin the hands of bona fide holdersis open to the 
defense that it was given for a machine to be used on 
trial, which failed to do the work for which it was 
bought, and which the sellers represented it would do, 
and that such machine was returned to the sellers, and 
the contract rescinded. — Second Nat. Bank v. Wheeler, 
Mich., 42 N. W. Rep. 963. 

68. NEGOTIABLE INSTRUMENTS.—A man, not named as 
payee, who puts his name on the back of a note before 
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delivery to the payee, upon the faith of which money 
was loaned or credit given by the payee to the maker, 
is liable on it as an original promisor, although it be 
proved that he wrote his name onthe note as surety 
for the maker. — Melton v. Brown, Fla., 6 South. Rep. 211. 

69. NUISANCE. — An ordinance of a city declaring it to 
be unlawful to own, keep, or raise bees in the city, the 
same being declared a nuisance, is too broad and void. 
—City of Arkadelphia v. Clark, Ark., 118. W. Rep. 967. 

70. OFFIGERS.— A complaint in a suit against a sheriff, 
for failure to return a writ of execution, is not demur- 
rable because it will not allege that the sheriff's fees 
were paid.— Van Cleave v. Bucher, Cal., 21 Pac. Rep. 954. 

71. PARTITION. — Under 1 Rev. St. Mo. 1879, ch. 56, par- 
tition is made not merely a possessory action, but a 
means of determining title, and the judgment therein is 
conclusive at law.— Hart v. Steedman, Mo., 118. W. Rep. 
993, 

72. PARTITION. — A partition of 367 acres of land, of 
nearly uniform value, between two heirs and a dowress, 
by which 165 acres are given to one heir, and 202 acres 
to the other heir, a minor, and the widow is given a 
life-estate in the entire 202 acres, will he set aside, and 
a new partition decreed, on suit of the infant heir, 
brought soon after arriving at her majority. — Haines v. 
Hewitt, Ul., 21 N. E. Rep. 930. 

78. PARTNERSHIP—Dissolution.—An ostensible partner 
retiring from a firm must give notice of his retirement, 
or he will liable to creditors of the continuing firm or 
partner who either carries on the business or is charged 
with the duty of liquidating the business of the part- 
nership.— Stoddard Manuf’g Co. v. Krause, Neb., 42 N. W. 
Rep. 913. 

74. PAYMENT. -—— In @ suit to foreclose a lien based on 
six promissory notes, both the maker and the payee 
were dead. The notes could not be found. When last 
seen the maker hadthem. The payee was executor of 
the maker, and in reporting claims against the estate 
did not mention the notes: Held, that the presumption 
was the notes were paid. — Turner v. Turner, Cal., 21 
Pac. Rep. 959. 


75. PRACTICE— Appearance. — When a defendant ap- 


_ pears specially for the purpose of challenging the 


jurisdiction of the court over him on the grounds of a 
defect in the service of summons, if the objection is 
overruled, an answer to the merits of the case, without 
further objection to the jurisdiction, will be deemed a 
general appearance, and the objection waived.— Walker 
v. Turner, Neb., 42 N. W. Rep. 918. 

76. PRACTICE — Continuance. — On an admission by 
plaintiff to avoid acontinuance on the ground of absent 
witnesses, that defendant’s absent witnesses would, if 
present, swear to the facts set out in the affidavit, 
whereupon defendant was authorized to “read as the 
evidence of such witnesses the facts so stated in such 
affidavit,” itis error to charge “that plaintiff does not 
admit the statements made in defendant’s application 
for a continuance, to be facts established by evidence, 
but only admits that defendant could produce evidence 
as in said affidavit stated, tending to prove such facts.” 
—Elsner v. Supreme Lodge, Mo., 118. W. Rep. 991. 

77. PRINCIPAL AND AGENT. — An agent, under a power 
of attorney duly executed and recorded several years 
before, received payment of a mortgage to his princi- 
pal after the principal’s death, and with knowledge of 
that fact, and executed a release of the mortgage. The 
debtor made no inquiries concerning the principal: 
Held, that the agent’s authority was revoked by the 
death of the principal, and the attempted release of the 
mortgage was void. — Weber v. Bridgman, N. Y., 21 N. E. 
Rep. 984. 

78. QUIETING TITLE. — One who has the legal title to 
land, being out of possession, cannot sue in equity to 
remove a cloud on his title, but will be left to his legal 
remedy.— Graves v. Ewart, Mo.,11 8. W. Rep. 971. 

79. QUIETING TITLE.—Where a bill alleges that plaint- 
iff's father, being owner of land, sold it, and gave 
plaintiff the purchase-money notes; that she sued on 





them, and recovered judgment; that the land was sold 
under execution to her, and that the debtor surren- 
dered possession to her,—it sets up such an equitable 
title in plaintiff as entitles her to sue to remove a cloud 
on the title under Code Miss. § 1833, providing for such 
suit where plaintiff has either the legal or equitable 
title.— Williamson v. Louisville, etc. Ry. Co., Miss., 6 South, 
Rep. 205. { 

80. RAILROAD COMPANY. — Where domestic animals 
are killed or injured on a railway track not protected 
by fences or cattle guards, the burden rests upon the 
company to show that it is not bound to fence at that 
place upon the ground that it is necessary to be kept 
open for the accommodation of the public. -— Coz v. 
Minnesota, etc. Ry. Co., Minn., 42 N. W. Rep. 924. 

81. RAILROAD COMPANY. — When the killing of stock 
by a locomotive is fully explained by the uncontra- 
dicted tesiimony of the engineer that the accident 
occurred at night, in a fog so dense as to prevent the 
animals. being seen in time to save them by the exer- 
cise of every possible precaution, the presumption of 
negligence arising from the fact of killing is rebutted, 
and a verdict for plaintiff should be set aside.— Georgia, 
etc. R. Co. v. Harris, Ga., 9 8. E. Rep. 786. 

82. RAILROAD COMPANIES.—When arailroad company 
equips the engines with the most effective and modern 
and practical appliances, to prevent the escape of fire, 
the burden of proof is on the party alleging damage by 
fire from the escape of sparks; and, to render the com- 
pany liable, the proof of negligence must be positive, 
strong, and convincing. — Meyer v. Vicksburg, etc. R. Co., 
La., 6 South. Rep. 218. 

83. RAILROAD COMPANIES — Bridges. — In building a 
bridge at the crossing of its track over a public street, 
a railroad company is bound to construct it of such 
material and in such manner, and to maintain it in 
such condition, as to make and keep it safe for public 
travel; and in case of fault or lack of care in the per- 
formance of such duties, it is responsible for injury 
occasioned thereby to a traveler.—Caldwell v. Vicksburg, 
etc. R. Co., La., 6 South. Rep. 217. 


84. RECEIVERS—Taxes. —The assets of a savings bank 
being in the hands of a receiver, the court ordered all 
claims against it to be filed by a certain date, or be 
barred. After that time the collector of taxes inter- 
vened, and asked the court for an order for the receiver 
to pay the same: Heid, that the State having a para- 
mount right to be paid out of those assets, it was error 
for the court not to issue the order as requested. — 
Greeley v. Provident Sav. Bank, Mo., 11 8. W. Rep. 980. 


85. REMOVAL OF CaUsEs.— Where neither the petition 
for removal of a cause from State to federal court on 
the ground of diverse citizenship, under the removal 
act of March 1887, nor the record, shows that defendant 
was a non-resident of the State where the suit was 
brought at the time of filing the petition, the federal 
court does not obtain jurisdiction, and cannot allow 
the petition to be amended so as to give it jurisdiction. 
—Freeman v. Butler, (U. 8. C. 0.) Ky., 39 Fed. Rep. 1. 


86. REPLEVIN. — Where in an action in replevin, there 
is a failure to give a replevin undertaking, and the 
action proceeds under § 193 of the Civil Code, it becomes 
in substance an action in trover for the value of the 
property involved in the suit; and when in favor of the 
plaintiff, the judgment should be for the amount of 
damages found due the plaintiff by the verdict of the 
jury, and not for the return ofthe property to him. — 
Philleo v. McDonald, Neb., 42 N. W. Rep. 904. 


87. REPLEVIN — Receivers. — Rev. St. Ind. 1881, § 1270, 
authorizing the appointment of receivers in actions of 
replevin, where the property claimed has a peculiar 
value that cannot be compensated by damages, does 
not alone control in that regard, but under § 1222, au- 
thorizing in general the appointment of receivers when 
“it may be necessary to secure ample justice to the 
parties,” the court may, whenever justice requires it, 
appoint receivers in actions of replevin. — Hellebush v. 
Blake, Ind., 21 N. E. Rep. 976. 
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88. SALE. — Where persons contract for the sale and 
purchase of chattels of a certain price, to be selected 
by the seller, nothing being said as to the time or man- 
ner of payment, and the seller ships the chattels in his 
own name to the designated point, the purchaser is not 
entitled to examine the chattels, or to take possession 
of them for any purpose, until he pays the price, es- 
pecially in the absence of evidence that the chattels 
are not in accordance with the contract. — Sawyer v. 
Dean, N. Y., 21 N. E. Rep. 1012. ¥ 

89. SALE—Claim and Delivery. — In an action of claim 
and delivery, each party alleging generally ownership 
and right of possession in himself, where the defend- 
ant, in support of his claim, introduces in evidence 
what purports to be a bill of sale from plaintiff, the 
latter may prove in rebuttal that there had never been 
in fact any sale or delivery of the property; that the 
bill of sale had been signed to be placed in escrow until 
a proposed trade had been completed; and that the 
person named as vendee therein had fraudulently and 
unlawfully obtained possession of it.— Grinnell v. Young, 
Minn., 42 N. W. Rep. 929. 

90. SET-OFF.— In a suit for the use of the State of Ala- 
bama defendants pleaded asa set-off thatthey were 
the owners of certain overdue coupons, representing 
the interest on certain bonds issued by the State, and 
tendered the same tothe court in payment of the de- 
mand. Plaintiff asked leave to dismiss the suit, which 
the court denied, and allowed defendants to turn over 
so many of the coupons as were necessary to pay the 
claim of the State, and gave judgment for the plaintiff 
for costs: Held, that though by Code Tenn. §§ 3628, 3629, 
mutual demands against plaintiff, held by defendant, 
may be pleaded by way of set-off or cross-action, an 
independent claim cannot be set-off against a demand 
of a State, defensively or otherwise, without the affirm- 
ative consent of the State, and the bringing of the 
original suit by the State is not such a consent.— Moore 
v. Tate, Tenn., 118. W. Rep. 935. 

91, SLANDER—Exemplary Damages.— Where the words 
alleged to have been spoken are actionable per se, and 
defendant is shown to have been actuated by malice, 
and to have spoken them ina wanton manner, it is 
error to charge the jury that exemplary damages can 
not be given,— Newman v. Stein, Mich., 42 N. W. Rep. 956. 

92. TAXATION. —A village has authority to levy a rea- 
sonable occupation tax, which conforms to the require- 
ments of the constitution and statute; but such tax is a 
mere civil liability, to be collected by levy and sale of 
property, and not by arrest and imprisonment.— State v. 
Green, Neb., 42 N. W. Rep. 913. 

93. TaAX- TITLES. — A widow whose husband had died 
intestate, and seized of certain lands, remained in 
actual possession of the premises, and ascertaining 
that the lands had been sold to the State for texes prior 
to the sale to the husband, which sale was unknown to 
the husband and his grantor, she procured through the 
husband’s grantor a tax-deed from the State: Held, that 
the tax-deed, though made to the widow, inured to the 
benefit of all the heirs of the estate. — Richards v. Rich- 
ards, Mich., 42 N. W. Rep. 954. 


94. TAX DEEDS.— Pol. Code Cal. § 3785, provided that a 
purchaser of property at a tax-sale must, thirty days 
before he applies for a deed, serve the owner with a 
certain notice. S purchased at a tax-sale, February, 
1885, at which time the law permitted him to obtain a 
deed one year after sale without notice to the owner: 
Held, that § 3785 applied to all deeds obtained after its 
passage, and a deed procured after that time, without 
notice was void.— Oullahan v. S y, Cal., 21 Pac. Rep. 
960. 


9%. TOwNsSHIP—Defective Bridge. — In action against 
township for damages caused by defective bridge if the 
commissioners or overseers of highways had actual 
notice of the bridge’s defective condition, and unrea- 
sonably neglected to make it safe, defendant would be 
liable, provided plaintiff was not guilty of want of 
ordinary care; and it was the township’s duty to exer- 
cise reasonable supervision over its roads and bridges, 








to see that they were in reasonably safe condition ; that 
wher a bridge had stood so long that there was much 
suspicion of it, the township officers could not disre- 
gard the warning conveyed, on the ground of having 
no actual notice. — Moore v. Kenockee Township, Mich., 42 
N. W. Rep. 944. 

9. TRIAL—Jury. — In an action against a city for per- 
sonal injuries caused by a defective street, it is a good 
cause for challenge of a juror that he resides in the 
city, and pays taxes on personal property therein. — 
City of Goshen v. England, Ind., 21 N. E. Rep. 977. 

97. TRUSTS.—A devise to a trustee “and his heirs,” of 
“all the estate, real and personal, of which I may die 
seized, possessed, and entited to,” to hold for the use 
of another, with power of sale, etc., there being no 
residuary clause in the will disclosing that any of the 
estate was left undisposed of, confers a fee on the 
trustees, and disposes of all testator’s estate, and the 
fee does not descend to the testator’s heirs as a qualified 
or determinable fee, subject to be divested by the ex- 
ercise of the power of sale, and becoming absolute of 
such power was not exercised.— Blount. Walker, 8. Car., 
98. E. Rep. 804. ‘ 

98. TRUSTEES—Equity.— A suit by a bill in chancery is 
the proper proceeding for the removal of trustees, but 
if the proceeding be by petition, which contains proper 
jurisdictional matter, and makes proper parties, the 
decree therein will not be void, because the paper is 
styled a “‘petition” instead of “‘bill.’”” — Zehnbar v. Spill- 
man, Fla., 6 South. Rep. 214. 


99. WATERS AND WATER-COURSES. — By Const. Il. art. 
4, § 31, and Laws 1885, p. 77 et seq., relating to drainage, 
the purpose of the formation of drainage districts is 
limited to “agricultural or sanitary purposes:’’ Held, 
that this did not require thatthe benefits shall be for 
agricultural or sanitary purposes, but that the districts 
shall be organized for those purposes, and the com- 
missioners of a drainage district have jurisdiction to 
assess railroads as specially benefited by the establish- 
ment of a drain. — Illinois Cent. R. Co. v. Commissioners, 
Ill., 21 N. E. Rep. 925. 

100. WATERS AND WATER COURSES. — Act Cal. March 
26, 1851, which establishes a water front for the city of 
San Francisco, gives the use and occupation of the 
land therein included to the city fora term of years, 
and provides that the act shall not be construed asa 
surrender by the State ofits right toso regulate the 
erection of wharves that they shall not interfere with 
the commercial interests of the bay and harbor, does 
not deprive the State of jurisdiction, by its harbor com- 
missioners, over Channel street of said city; said street 
being a mere navigable arm of the bay. — Paynev. Eng- 
lish, Cal., 21 Pac. Rep. 952. 


101. WILLS — Charities. — A legatee to whom is be- 
queathed the sum of $5,000, which after his death shall 
revert to” another, is entitled only to the income of 
the money during his life. — Bullard v. Chandler, Mass., 
21 N. E. Rep. 951. 

102. WILLS.—The mental and physical condition of a 
testator at the time his willis executed, and the pro- 
visions of the will itself, are circumstances material to 
a determination of the question of the use of undue in- 
fluence by the beneficiaries of the will; and when the 
will favors some, and excludes others, of testator’s 
children, and the evidence as to whether he was men- 
tally and physically strong at its execution is conflict 
ing, it is proper to so charge the jury trying that issue. 
—Myers v. Hauger, Mo., 11 8. W. Rep. 974. 


108. WRITS — Return. — A sheriff's return to each of 
several citations was as follows: “Came to hand on the 
13th day of April, 1883, and executed on the same day 
of April, 1883, by delivering to the defendant, the G H 
&S8 AR Co.,in person, by and through H. B. Andrews, 
the vice. president thereof, a true copy of this citation :” 
Held, that the returns were fatally defective, as they 
indicated that Andrews, and not the sheriff, served the 
copies. — Galveston, etc. Ry. Co.v. Ware, Tex., 118. W. 

ep. 918. 








